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Answers for Michigan. 


[By D. E. Harpaven.] 


Question 1. Are aliens permitted, in your State, to hold real estate? 

Answer. Any alien may acquire and hold lands or any right there- 
to or interest therein, by purchase, devise, or descent; and he may 
convey, mortgage, and devise the same, and if he shall die intestate, 
the same shall descend to his heirs; and in all cases such land shall be 
held, conveyed, mortgaged or devised, or shall descend in like manner 
and with like effect, as if such alien were a natural citizen of the 
State of Michigan or of the United States. An alien may have and 
maintain an action of right to recover, hold and enjoy, leas tene- 
ments or hereditaments, and may defend and hold against any such 
action. The alienage of a woman does not bar her right of dower. 

Q. 2. What period of vesidence in the State is necessary to entitle a 
citizen to vote ? 

A. At all elections every white male citizen above the age of twen- 
ty-one years, having resided in the State six months next preceding 
any election, shall be entitled to vote at such election; and every 
white male inhabitant of the age aforesaid, who may have been a resi- 
dent of this State at the time of the signing of the Constitution, (to 
wit, on the 24th day of June, 1835) shall have the right of voting as 
aforesaid. 

Q. 3. Isthe age of majority the same for males and females, and what 
is it? 

A. The age of majority in this state is twenty-one years, and it is 
the same for males and females. : 

Q. 4. What are the requisites of a valid marriage ? 

A. Males of the full age of seventeen years and females of the full 
age of fourteen years, are capable by the statutes of this State of con- 
tracting marriage. No man can marry his mother, grandmother, 
daughter, granddaughter, stepmother, grandfather’s wife, son’s wife, 
grandson’s wife, wife’s — wife’s grandmother, wife’s daughter, 
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wife’s granddaughter, sister, brother’s daughter, sister’s daughter, fath- 
er’s sister or mother’s sister. And no woman can marry her father, grand 
father, son, grandson, stepfather, grandmother’s husband, daughters 
husband, granddaughter’s husband, husband’s father, husband’s grand- 
father, husband’s son, husband’s grandson, brother, brother’s son, sis- 
ter’s son, father’s brother, or mother’s brother. No marriage can be 
contracted whilst either of the parties has a former wife or husband 
living, unless such marriage shall have been dissolved. No insane per- 
son or idiot can contract marriage, nor can a white person intermarry 
with a negro or mulatto, 

Q. 5. For what causes may married persons be divorced, and by what 
tribunal ? 

A. All marriages which are prohibited for reasons stated in the last 
answer are absolutely void, if solemnized within this State, without 
any decree of divorce or other legal process. A divorce from bed and 
board, may be decreed for the cause of extreme cruelty, whether such 
cruelty shall be practised by using violence, or by any other means; 
or utter desertion in either party for the term of three years; and also 
on application of the wife, when the husband having sufficient ability 
to provide a suitable maintenance for her, shall grossly, or wantonly 
and cruelly refuse or neglect so to do. A divorce from the bonds of 
matrimony may be decreed for either of the causes above mentioned, 
whenever in the opinion of the court, it shall be discreet and proper 
so to do. 

The Circuit Court for each county, holden by one of the Supreme 
Judges, or two associates, as well as the Court of Chancery, have ju- 
risdiction of all cases of divorce. 

Q. 6. Are foreign corporations permitted to establish agencies in your 
State ? 

A. There is no provision of law allowing such agencies in this 
State. 

Q. 7, Have you alaw for limited partnerships? and what are its lead- 
ing features ? 

A. We have; and its leading features are, that they may consist of 
one or more persons who shall be called general partners, and shall be 
jointly and severally responsible, as general partners now are by law; 
and of one or more persons who shall contribute a specific amount of 
capital in cash, or other property at cash value, to the common stock, 
and who shall be special partners and not liable for the debts of the 
partnership, beyond the amount of the funds so contributed by them 
respectively, to the capital. The general partners only are authori- 
zed to transact business, to sign for the partnership, and to bind the 
same. 

The persons desirous of forming such a partnership shall make and 
generally sign a certificate which shall contain 

oO ag name or firm under which the partnership is to be con- 
ducted. 

2. The general nature of the business to be transacted. 

3. The names of all the general and special partners, distinguish- 
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ing which are general and which are special partners, and their places 
of residence. 

4. The amount of capital stock each special partner shall have con- 
tributed to the common stock, ) 

5. The period at which the partnership is to commence, and when 
it will terminate. 

The above certificate is to be acknowledged in the same manner as 
deeds now are, and by an officer competent to take such acknowledg- 
ment, and to be filed and recorded with the County Clerk. At the 
time of filing said certificate and acknowledgment thereof, an affida- 
vit of one or more of the general partners must be filed, stating that 
the amount in money or other property at cash value contributed by 
the special partners, has been actually and in good faith contributed 
and applied to the common stock. 0 

Q. 8. What is the legal rate of interest, and what is the consequence of 

contracting for more? 
_ A. The legal rate of interest in this State is at the rate of seven 
dollars upon one hundred dollars, for a year; and the same rate for a 
greater or less sum, and for a longer or shorter time. In cases of 
money loaned the parties may stipulate in writing for the payment of 
any interest not exceeding ten per cent. perannum. No bond, bill, 
note or contract, whereon a greater rate of interest has been received 
or taken, shall be thereby rendered void; but in all actions brought 
by any person on such usurious contract, if it shall appear upon a spe- 
cial plea to that effect, that a greater rate of interest has been taken 
than is allowed by law, the plaintiff shall have judgment for the prin- 
cipal and legal interest only. In an action brought on any bill of ex- 
change or promissory note, payable in money, or to order or bearer, 
originally given or made for or upon any usurious consideration or con- 
tract, if the holder received the same in good faith, and without no- 
tice of its usurious character, he shall recover thereon, in the same 
manner and to the same extent as if usury had not been alleged and 
proved. 

Q. 9. Do you allow imprisonment for debt, and under what circum- 
stances ? 

A. We have an act to abolish imprisonment for debt in this State. 
It does not however extend to proceedings as for contempt to en- 
force civil remedies; nor to actions for fines and penalties; nor to pro- 
mises to marry; nor to moneys collected by any public officer; nor to 
any misconduct or neglect in office; or in any professional employ- 
ment. 

Q. 10. Have you a bankrupt or insolvent law, and what are its leading 
features ? : 

A. We have an insolvent law, and every insolvent debtor may be 
discharged from his debts upon executing an assignment of all his es- 
tate for the benefit of his creditors. 

The petition for that purpose must be signed by the insolvent, and 
by so many creditors as have debts owing to them, which shall amount 
to at least two thirds of all the debts owing by the insolvent to credit- 
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ors residing within the United States. The petition must be accom- 

anied by the affidavit of each petitioning creditor, which shall state, 
that the sum annexed to his name is justly due him, or will become 
due,the nature of the demand on which it arises, and the considera- 
tion, and that nothing has been received as payment, directly or in- 
directly, upon any demand that he should become a petitioner for said 
insolvent. 

Every insolvent must, with his petition, deliver a schedule, and it 
must contain 

1. A full and true account of all his creditors, 

2. The place of residence of each creditor if known to such insol- 
vent, and if not known, the fact to be so stated. 

3. The sum owing to each creditor, and the nature of each debt or 
demand, whether arising on written security, on account, or otherwise. 

4. The true cause and consideration of such indebtedness in each 
case, and the place where such indebtedness accrued. 

5. A statement of anyexisting judgment, mortgage, or collateral or 
other security, for the payment of any such debt. 

6. A full and true inventory of all the estate, both real and person- 
al, in law and equity, of such insolvent, of the incumbrances existing 
thereon, and of all the books, vouchers, and securities relating there- 
to. An affidavit must be made and annexed to the petition, account, 
and inventory. 

The petition may be presented to the Supreme Judges, associate 
Judges, or to a notary public. 

An order is then made for all creditors to show cause at a certain 
time and place, why assignment of insolvent’s estate should not be 
made, and he be discharged from his debts. 


Notice of the time and place of hearing must be published, and 
the officer on proof of notice shall proceed to hear the proof and alle- 
gations of the parties. Any creditor may demand a jury, who, after 
being drawn and sworn, shall determine the matter submitted to them, 
and their verdict, if they agree, shall be conclusive in the premises. 
There can be but one hearing before a jury in any case, and if they 
cannot agree, the officer before whom the petition is filed, shall deter- 
mine the case asif no jury had been called. At the hearing ofa peti- 
tion before a jury or otherwise, the insolvent himself may be examin- 
ed under oath and his evidence may be impeached. 


Any preference given by the insolvent to any creditor will bar his 
discharge. If the officer be satisfied that the facts as stated in the peti- 
tion are true, he will direct an assignment of all the property to be 
made, to assignees nominated by creditors, and if they do not nominate, 
the officer may direct to whom it shall be made. The assignment vests 
all property in the assignee. Insolvents producing certificate of as- 
signees that he has delivered and assigned for use of his creditors all 
his estate, and all books, vouchers, securities, &c., and a certificate 
that the assignment is recorded in the county registers office, shall be 
entitled to a discharge from his debts, and from imprisonment. Every 
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discharge granted to an insolvent debtor shall be void in each of the 
following cases: 

1. Ifsuch insolvent shall have wilfully sworn falsely in his affidavit 
annexed to his petition, or upon his examination in relation to any 
material fact, concerning his estate or his debts, or any other material 
fact. 

2. If after the presentation of his petition he shall sell any of his 
property, or collect any debts, and not give a true account thereof on 
hearing of his petition. 

3. If he shall secrete any part of his estate, or any book or writings 
relative thereto with intent to defraud his creditors. 

4. Ifhe shall fraudulently conceal the names of any of his creditors, 
or the amount of any sum due to them. 

5. Ifin order to obtain his discharge he shall procure any person to 
become a petitioning creditor for any sum not due from him to such 
person in good faith. 

6. If he shall pay any portion of the debt or demand of any of his 
creditors, or shall grant, or consent to the granting of any gift or re- 
ward to any such creditor, upon agreement that such creditor should 
become a petitioner or desist from opposing discharge. 

7. If he shall be guilty of any fraud whatever. 

Q. 11. What are the damages on protested bills of exchange ? 

A. The rates of damages to be allowed upon bills of exchange duly 
protested, for non-acceptance, or non-payment, if drawn or endorsed 
within the State, payable at any place without the State, but within 
the United Siates, are as follows: in addition to the contents of such 
bill, with interest and cost, if such billis payable in Virginia, Illinois, 
Indiana, Ohio, or New York, three per cent. on the contents of the bill; 
if such bill is payable in Missouri, Kenbenieis Maine, New Hampshire, 
Vermont, Massachusetts, Riicde Island, Connecticut, New Jersey, 
Pennsylvania, Delaware, Maryland, Virginia, or the District of Co- 
lumbia, five per cent.; and if payable elsewhere within any other of 
the United States, ten per cent. 

Q. 12. Have you any State legislation on the subject of insurance, and 
what is it? 

A. We have no State legislation on this subject, except the creation 
by the legislature of a few private companies. 

Q. 13. Have you altered the general law governing negotiable paper, 
and in what particulars ? 

A. We have a chapter in our revised statutes on the subject of bills 
of exchange and promissory notes, and its leading features are as 
follows: 

All promissory notes payable to order or bearer, shall have the 
same effect, and be negotiable in like manner as inland bills of ex- 
change, according to the custom of merchants, 

Every note signed by the agent of any person, under a general or 


special authority, shall bind such person and be negociable. The - 


word “person” includes all corporations capable by law of making con- 
tracts. 
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The payees and indorsees of notes payable to them or order, and 
the holders of notes payable to bearer, may maintain actions against 
the makers and indorsers, in like manner as in cases of inland bills of 
exchange, and not otherwise. 

Such notes, made payable to the order of the maker thereof, or to 
the order ef a fictitious person, if negotiated by the maker, shall have 
the same effect and validity against the maker or person having a 
knowledge of the facts, as if payable to bearer. 

On bills of exchange payable at sight, or at a future day certain, 
within this State, and all promissory negotiable notes, orders and 
drafts payable at a future day certain, within this State, in which there 
is no express stipulation to the contrary, grace shall be allowed as it is 
by the custom of merchants on foreign bills of exchange, payable at 
the expiration ofa certain period after date or sight. 

The above provisions do not extend to any bill of exchange, note, 
or draft, payable on demand. 

No person in this State can be charged as an acceptor of a bill of 
exchange, unless his acceptance is in writing, and by himself or his 
lawful agent. 

Whenever any bill of exchange, drawn or indorsed within this 
State, and payable without the limits of the United States, is protest- 
ed for non-acceptance or non-payment, the party liable for the con- 
tents of such bill, shall, on due notice and demand thereof, pay the 
same at the current rate of exchange at the time of the demand, and 
damages at the rate of five per cent. upon the contents thereof, to- 
gether with interest on the said contents to be computed from the date 
of the protest; and said amount of contents, damages and interest, 
shall be in full of all damages, charges and expenses. 

Q. 14. Have you an attachment law, and what are its leading fea- 
tures ? 

A. Any creditor in this State shall be entitled to proceed to attach- 
ment against the property of his debtors in the following cases: 

The creditor or some person in his behalf shall make and file an 
affidavit with the clerk of the Circuit Court, stating that the defend- 
ant is indebted to said creditor in a certain sum more than one hun- 
dred dollars, and that it is due upon a contract express or implied, or 
upon a judgment rendered on such contract; and the affidavit shall 
contain a further statement:— 

1. That the defendant has absconded or is about to abscond beyond 
the jurisdiction of the court; or that the defendant is about to remove 
any of his property out of the jurisdiction of the court, with intent to 
defraud his creditors; or that he is about to assign or dispose of any of 
his property with like intent. 

2. That the defendant does not reside in this State and has not re- 
sided therein for three months immediately preceding the time of 
making application for such attachment. The writ is to be endorsed 
by security for cost where plaintiff is not a resident. 

The officer in serving the writ shall do it in presence of two free- 
holders; and he and they under oath shall make a true inventory and 
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appraisement of all the property attached, and return the same with 
the writ. If lands and tenements are attached, he shall return a des- 
cription of the same, with a certified copy of the writ. If filed with 
the register of deeds of the proper county, such attachment will be a 
lien upon such lands and tenements. 

On the return of the writ, the clerk who issued the same, shall make 
out an advertisement which shall be published for six weeks. The 
officer shall take charge of the property, or take a bond from the de- 
fendant or garnishee. 

The statute also provides for the institution of the usual proceed- 
ings when property of the defendant is in the possession of another 
person, and the plaintiff may recover against the garnishee, and exe- 
cution issue thereon as in other cases.. When the plaintiff shall re- 
cover of the defendant, and the garnishee shall deliver the property, 
the costs are to be paid out of the effects. 

When the officer shall attach property claimed by another person 
than the defendant, he may after giving notice to parties, have a jury 
called of five persons, to try the right of property; if found in the 
claimant, restitution is awarded; if not, there is a judgment for costs 
against him. 

An appeal is allowed in all cases, within five days, to the Circuit 
court of the county. 

If appeal is taken, the property remains in the hands of the officer, 
unless the claimant give bond to the officer, that the property will be 
forthcoming to answer any judgment that may be recovered. 

After judgment for plaintiff the property may be sold the same as 
on execution. 

We have also a statute in this State to provide for the collection of 
demands against boats and vessels, and every boat and vessel used in 
navigating the waters of this State is liable, 

1. For all debts contracted by the master, owner, agent, or con- 
signee thereof, on account of supplies furnished for the use of said boat 
or vessel; on account of work done, or services rendered on board 
such boat or vessel; and on account of labor done, or materials fur- 
nished by mechanics, tradesmen or others, in and for the building, re- 
pairing, fitting out, furnishing or equipping such boat or vessel. 

2. For all sums due for the wharfage or anchorage of such boat or 
vessel within this State. } 

3. For all damages or demands accruing from the non-performance 
of any contract of affreightment, or of any contract touching the 
transportation of persons or property, entered into by the master, own- 
er, agent or consignee of the boat or vessel, on which such contract is 
to be performed. 

4. For all injuries done to persons or property by such boat or ves- 
sel, in all instances where the same is shown to have occurred through 
the negligence or misconduct of the master or hands thereon employ- 
ed. Any person having such a demand, instead of proceeding against 
the master, owner or consignee, may institute suit against such boat 
or vessel by name. The plaintiff must file his complaint against the 
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boat or vessel by name, with the clerk of the Circuit court of. the 
county where such boat or vessel may be, and it shall stand in’ place 
of a declaration. 

When the complaint is filed, the clerk issues an attachment re- 
turnable forthwith, directing the sheriff to seize the boat or vessel, and 
detain the same in his custody, together with tackle, apparel and fur- 
niture, until discharged. 

Proceedings on the return of the attachment are had against the 
boat or vessel in the same manner, as near as may be, as if suit was 
instituted by summons against the owner, or person on whose account 
the demand accrued. 

The master, owner, agent or consignee of boat or vessel may ap- 
pear and plead to action and defend the same. Court makes rules 
regulating pleadings, &c. 

The boat or vessel can be discharged on the owner, master, agent 
or consignee giving bond to plaintiff to satisfy the judgment rendered 
against it. 

If judgment is rendered against boat or vessel the court enter an 
order directing it to be sold to pay judgment. 

Continuance of cause granted to owner of boat—no continuance 
granted to plaintiff. 

Justices of the Peace have jurisdiction under this act when the 
amount does not exceed one hundred dollars. 

Owner may appeal from judgment of Justice of the Peace, or bring 
writ of error in cases in the Circuit court. 

All actions under this act to be brought within one year, after cause 
of action shall have accrued. 

Q. 15. What are the requisites for a valid deed for the conveyance of 
land in your State, and will a deed made elsewhere, without these requis- 
ites, be good ? 

A. All persons of lawful age living in and owning lands and tene- 
ments in this State, may convey the same by deed, signed and sealed 
in presence of two witnesses, and duly acknowledged. The right of 
dower of the wife, is conveyed in the usual form, with the separate ac- 
knowledgment, that she executed the deed without fear or compul- 
sion from any one. 

Non-residents, residing in any other State or Territory, may con- 
vey lands here by deed executed according to the laws of such Siate 
or Territory, with the certificate of the proper county clerk, under the 
seal of his office, that the deed is executed and acknowledged accord- 
ing to the laws of such State or Territory, attached to such deed. 
Lands and tenements lying in Michigan, may . be conveyed by the 
owner thereof, though residing in a foreign country, the same being 
executed according to the laws of such country. In this case it must 
be acknowledged before a Minister Plenipotentiary, Consul, or Charge 
d’affairs of the United States, which acknowledgment shall be certi- 
fied by such Minister, Consul, or Charge d’affairs, before whom such 
acknowledgment may be taken. 

Q. 16. Please answer a similar question with respect to a will? 
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A. A will to be valid in this State, must be made by a person of 
full age, and sound mind, and attested aud subscribed in presence of 
the testator by three or more competent witnesses. 

Any will that shall have been proved and allowed in any other of 
the United States, or in any foreign country, according to the laws of 
such State or country, may be allowed and recorded in this State, in 
the following manner:— 

A copy of the will and the probate thereof, is produced to the Judge 
of Probate of the county where the property real or personal is, the 
Judge assigns a time and place for hearing the case—notice is given 
to all persons interested, in a public newspaper, for three weeks, and 
if on hearing the case, it shall appear to the Judge that the instru- 
ment ought to be allowed in this State as the last will and testament 
of the deceased, he shall order the copy to be filed and recorded— 
and it shall have the same effect as if it had been originally proved 
and allowed in the same court in the usual manner: Provided, that 
nothing as above stated shall be construed to make valid any will that 
is not executed, attested, and subscribed, in the same manner prescrib- 
ed by the laws of this state; nor to give any operation and effect to the 
will of an alien, different from what it would have had if originally 
proved and allowed within this State. 

Q. 17. Does your law allow foreign executors, administrators, or guar- 
dians to actin your State, in relation to property situated there. 

A. It does. 

Q. 18. Whatare the requisites for admission to your bar, and have you 
any law regulating attorney’s fees. 

A. The applicant for admission to practice as an attorney and coun- 
sellor at law, or solicitor in Chancery, in this State, must be a citizen 
of the United States, or a citizen or inhabitant of this State, and of 
good moral character. There must be satisfactory evidence, 

1. That the applicant has been licensed to practice in any court of 
record within the United States or elsewhere, and that he has prac- 
ticed there for two years; that he is a respectable and fair practition- 
er, and that he is a resident of this State at the time of such applica- 
tion. Or, 

2. That the applicant has regularly and attentively studied the law 
under the direction of an attorney and counsellor at law of this State, 
or other State or Territory of the United States, for the period of 
three years, and that he has resided in this State three months, next 
pescenins his application. Provided, the court shall be satisfied that 

e sses sufficient legal knowledge and ability to discharge the 
duties of attorney and counsellor at law. 

If the applicant has attended lectures at any approved law school 
for any length of time, the court may deduct from the period of three 
years, such portion thereof as they shall deem proper, not exceeding 
in all one year. 

Counsellors at law of other States may, by permission of court, ap- 
pear in any particular case, and prosecute and defend the same al- 
though not admitted. 

VOL. I. 14 





7 @ es po > Ts 
a Sa - RRS 


SE ey a 





x3. = a iis 


ae Sse aE Ee es : 
PRE SP ERS APTS wy Re» REET Taher 


ete 


ete 








ptvews 











106 Answers for Michigan. 


We have no law regulating attorneys fees in this State, nor are any 
taxed against the losing party except as follows: 

In all cases disposed of without trial by jury, five dollars. 

In all cases disposed of on trial by jury in which the title of land 
does not come in question, ten dollars. 

In all real and mixed actions involving the title to land, fifteen dol- 
Jars. 

For foreclosing mortgage by advertisement, ten dollars. 

FEES OF SOLICITORS. 

In all cases on final hearing, twenty dollars. 

In all cases other than on final hearing, ten dollars, but once in 
each cause. 

For a copy of a bill in Chancery for the adverse party, three dollars. 

For a copy of an answer for the adverse party, two dollars. 

The legislature at its last session passed a law “to define and protect 
the rights of married women,” 

It enacts that any estate, real or personal, which may have been 
acquired by any female before her marriage, either by her own per- 
sonal industry or by inheritance, gift, grant, or devise, or to which she 
may at any time hereafter be entitled by inheritance, gift, grant, or de- 
vise, and the rents, issues, profits and income thereof, shall be and con- 
tinue the real and personal estate of such female after marriage, to the 
same extent as before marriage, and none of said property shall be 
liable for her husband’s debts or engagements; but such property shall 
be liable for all debts of the wife contracted prior to the marriage. 

We have also a law passed by the same Legislature making any 
words charging any female with want of chastity, actionable in them- 
selves, 

We have also in this State a law passed last winter (1844) to pun- 
ish persons, criminally, who-are guilty of seduction or adultery. Its 
provisions are as follows:— 

Any married man who shall seduce and beget with child any un- 
married woman under the age of twenty-one years, &c. 

Any married man who seduces &c. an unmarried woman over the 
age of twenty-one, &c. 

Any unmarried man who seduces &c. any unmarried woman under 
the age of twenty-one years, &c. 

Any unmarried man who seduces &c. any unmarried woman over 
the age of twenty-one years, &c. 

Any man who shall seduce &c., or abscond with any married wo- 
man not his wife, &c. 

Any man who shall seduce &c, any unmarried woman, &c. 

Any married man who shall have sexual intercourse with any wo- 
man not his wife, and any unmarried man who shall have sexual in- 
tercourse &c. with any married woman, &c. 

Any married woman who shall have sexual intercourse &c. with 
any man not being her husband, or abscond with any other man, &c. 
In all these cases the party shall be deemed guilty of a high misde- 
meanor, and punished in the State prison, for various periods, the 
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longest not exceeding five years; or fine and imprisonment in the 
county jail, from one to two years, or both the latter. 

The party accused of the first six offences may give evidence of the 
character for chastity of the woman seduced. 

No prosecution to be commenced after one year from the time of 
the commission of the offence. 





Trial of Abner Rogers jr, for the murder of Charles Lincoln, before 
the Supreme Court of Massachusetts at Boston,in January 1844, and 
acquittal by reason of insanity. 


FBy the Eprror.] 


A very elaborate report of this trial has been prepared by Messrs. 
George T. Bigelow and George Bemis, counsel for the prisoner, and 
published by Messrs Little & Brown, in a volume of nearly three hun- 
dred pages. The prosecution was conducted by Samuel D. Parker, 
the very eminent attorney for the Commonwealth, in the county of 
Suffolk. The defence set up was insanity; and the very full discus 
sion of this most mysterious of all the subjects connected with juris- 

rudence, is what gives especial value to this report. 

On the first trial the jury could not agree. On the second, after 
deliberating five hours, they returned a verdict of “not guilty by rea- 
son of insanity.” The accused was thereupon confined in the State 
Lunatic Hospital at Worcester, where, in a few weeks, he committed 
suicide. 

Charles Lincoln, the deceased, was Warden of the State Prison, 
where Rogers wasa prisoner for the second time. His first offence 
was, having counterfieit money in his possession. His second, larceny. 
At the time of the homicide he was undergoing an additional sentence 
of six months as a “second comer.” | 

The tragedy took place on the 18th of June, 1843, in the shoe 
shop of the prison, where many persons were at work. Three wounds 
were inflicted with a large shoe knife, which the prisoner took from 
one of the benches, and death followed immediately. 

The circumstances relied upon to prove malice and premeditauon, 
were previous threats of “fixing” the warden,—a declaration at the 
time, “I told you I would”—and statements made afterwards of an 
expectation to be punished for the deed. , 

he circumstances relied upon to prove insanity were a delusion of 
the prisoner, that he heard voices intimating future injury from the 
warden—hereditory predisposition towards insanity—publicity of the 
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act—absence of motive—strange language, conduct, and appearance 
of the prisoner before and after the act—and the want of sufficient in- 
tellect to devise and execute a plan of deception. The prison physi- 
cian did not believe Rogers was insane; but three other physicians, 
of large experience in Lunatic Asylums thought it a clear case of in- 
sanity; and it is probable their testimony determined the verdict. 

Several convicts were examined on each side, who had received a 
pardon to make them competent witnesses. 

In empanneling the jury it was ruled by the court, that the peremp- 
tory challenge must be used, if at all, before the challenge for cause. 

I have given this brief outline with a view of introducing several 
extracts from the report. The following is Mr. Parker’s statement 
of the law relating to insanity: 

“There are some rules and decisions respecting soundness of mind in 
civil cases relating to wills, deeds, contracts, &c., which establish a 
different criterion from that which decides criminal responsibility; but 
we are now to consider only what excuses crimes.(a) 

Idiocy is a defect of the understanding, from the moment of birth, or, 
it is subsequently brought on by accident, sickness or old age.(6) 

“Insa nity is a disease of the brain which causes the patient, while 
awake, to mistake the phantoms and operations of imagination for 
realities, which, consequently, become the motives of his discourse and 
actions, while at the time there is an absence of any bodily disorder 
that can account for the phenomena.” 

The best definition of Insanity I have found is in Sir Alexander 
Crichton’s Commentaries, page 165. Insane persons are arranged 
into classes: 

1. Maniacs, who are under a phrensy. 

2. Lunatics, having lucid intervals. 

3. Melancholics, subject to constant depression. 

4. Monomaniacs, under a delusion upon a particular subject. 

5. Demented, deprived of mind by grief, sickness, accidents, or old 
age.(c 

gpd Coke says, “many times the Latin word expresses the true 
meaning, and calleth him not, amens, demens, furiosus, lunaticus, fa- 
tuus, stultus, or the like, but Non compos MENTIs.”(d) 

Bracton says, furiosus non intelligit quod agit, et animo et ratione 
caret, et non multum distat a brutis.(e) 

Lord Hale observes correctly, f) that, “it is very difficult to define 
the invisible line that divides perfect and partial insanity, but it must 
rest on circumstances duly to be weighed and considered by judge 
and jury, lest on the one side there be a kind of inhumanity towards 
defects of human nature, or on the other side too great an indulgence 
given to crimes.” 

“The most difficult cases,” (said Erskine, in Hadfield’s trial,) “are 





a See Chitty’s Medical Jurisprudence. o. Litt. 247. 


bC 
c Chitty’s Medical Jurisprudence, 345. d Co, Litt. 247, a 
e Lib. 5, 420, b. fl 


P. C. 29, 30. 
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where reason is not wholly driven from her seat, but distraction sits 
down upon it along with her, holds her trembling upon it, and fright- 
ens her from her propriety.(a) Such patients are victims to delusion 
of the most alarming description, which so overpowers the faculties 
and usurps so firmly the place of realities as not to be dislodged and 
shaken by the organs of perception and sense. Delusion, therefore, 
where there is no phrensy or raving madness, is the true character of 
insanity, and where it cannot be predicted of a man standing for life 
or death for a crime, he ought not to be acquitted.” 

Some rules about freeing a lunatic from criminal responsibility may 
be found in 1 Collinson on Lunacy, 473, 474, 477. 

‘There must be an absolute dispossession of the free and natural 
agency of the human mind. an 

The prisoner must have been incapable of distinguishing between 
good and evil, and of comprehending the nature of what he was doing. 

Being a lunatic before or after the act is not enough; his madness 
must be complete and absolute at the moment when the offence was 
committed.” 

Cooper expresses the same rule, “the insanity must be distinct and 
manifest at the time the crime was committed.”(6) 

So Male says, “where no insanity is proved, and there has been 
none previously existing, where the delinquent has acted from facts 
and existing circumstances, the law does not protect him.”(c) 

Shelford, from a number of adjudged cases, thus deduces the rule of 
law.(d) Ifa person, liable to partial insanity, which only relates to 
particular subjects or notions, upon which he talks and acts like a mad- 
man, still has as much reason as enables him to distinguish between 
right and wrong, he will be liable to that punishment which the law 
attaches to his crime.” He cites Lord Ferrer’s case, 10 Howell State 
Trials, 947; Arnold’s case, 16 Howell’s State Trials, 764; Parker’s 
case, | Collinson on Lunacy, 477; Bellingham’s case, 1 Collinson on 
Lunacy, 636; Offord’s case, 5 Carr. and Paine, 168; Bowler’s case, 1 
Collinson, 673; and 54 Annual Register, 309. 

Sir John Mitford said, in Hadfield’s trial,(e) “because there is a nat- 
ural impression in the mind of man of the distinction between good 
and evil, which never entirely loses hold of the mind, whilst the mind 
has any capacity whatever to exert itself, nothing but total and abso- 
lute debility deprives the mind of any man of that. If conscious of 
the act as the result of design and contrivance, and of the consequen- 
ces of the act, is there not a moral sense, which indicates criminal 
responsibility ?” 

he true criterion of insanity, said Sir John Nichols, is delusion, 
aT he cites Locke on the Human Understanding, book 2, ch. 11, 
13(f) 


“Dementation arising from unruly passion is no excuse.”( g) 


Quaseate 





a Quoted in Chitty’s Med. Jur. 360. b Cooper’s Med. Jur. 381. 
c Cooper’s Med. Jur. 255. d Shelford on Lunacy, 458. 
€ 27 Howell’s State Trials, 1290. f In Dew v Clark, 3 Addams, 90, 91. 


g Prenovi’s Case, 3d City Hall Recorder, 123. 
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One of the best and latest writers on medical jurisprudence, Mr. 
Chitty, (page 345,) thus expresses the rule of law. “The true test of 
insanity, where there is no phrensy or raving, is the absence or pres- 
ence of delusion, and delusion exists whenever an individual once con- 
ceives something extravagant to exist, which has no existenee, and 
when he is incapable of being reasoned out of that absurd conception. 
In criminal cases, therefore, the question is simple, adapted to the 
comprehension of every juryman, “whether, at the time the act was 
committed, the prisoner was incapable of judging between right and 
wrong, and did not then know that the particular act was an offence 
against the law of God and nature.” 

He adds, “the law presumes the competency, and therefore the 
question is always presented to a jury upon the negative, which must 
be established on the part of the prisoner, the burthen of proof is on 
him.” 

Mr. Chitty is entirely supported by Mr. Erskine, whom he quotes, 
and I desire no better rule for your guidance, than that which Ers- 
kine in Hadfield’s trial, the prisoner’s counsel, stated to be the true 
rule. 

“To deliver a lunatic from responsibility to criminal justice, said he, 
above all in a case of atrocity, the relation between the disease and 
the act should be apparent; the delusion and the act must be connected. 
I cannot allow the protection of insanity to a man, who exhibits only 
violent passions and malignant resentments, acting upon real circum: 
stances, who is impelled to evil from no morbid delusion, but who pro- 
ceeds upon the ordinary perceptions of the mind.” 

It seems, therefore, when the act may be justly ascribed to malig- 
nant motives, and not to the dominion of disease, when the party was 
acting upon actual grounds and not under any delusion, and was insti- 
gated to revenge founded.on natural facts, and not on any illusion, 
then criminal responsibility attaches. 

Even a lunatic will be criminally responsible, if he knew he had no 
right so to revenge himself.(a) And the most humane superintend- 
ents of insane hospitals sometimes punish their patients on this very 


principle.” 


The following is Mr. Bemis’ account of some of the most celebra- 
ted cases of insanity. 

The facts attending Hadfield’s case were mainly these. He had 
been a soldier in the army, and had received a dangerous wound in 
the head, which made shim insane for a time, and he was discharged 
from the service. Subsequently he was subject to a partial derange- 
ment every year, during the spring and summer months, which made 
him imagine that he held intercourse with the Deity, and was himself 
a Saviour like Jesus Christ. His actions also during these periods 
were frequently the most extravagant and irrational. A few days be- 
fore the attempt in question on the king’s life, he professed an inten- 





a Rex v. Offord, 6 Carr. and Pa. 168. 
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tion of killing one of his own children, of whom he was ordinarily, 
particularly fond, saying that he was commanded to do so by the 
voice of God: and had it not been for the interferance of his wife and 
some other friends, he would probably have carried his intention in- 
to effect. Between this occasion and the time of his attempt upon 
the king, he frequently talked in an incoherent and blasphemous man- 
ner. Some evidence went to show that he attended the preaching of 
a fanatical clergyman, and that from him he might have got the delu- 
sion which ultimately led to the criminal act, namely, that he was des- 
tined to be the Saviour of the world, and that he could only fulfil his 
mission by giving up his life: but as he was not permitted to take it by 
his own hands, so he must » rform some act which would subject him 
to capital punishment by the laws. Accordingly, as the testimony 
went to prove, he procured a pistol, and having carefully loaded it, 
repaired to the theatre, and took a station where the king would be 
in full view as he entered. Having waited for his appearance nearly 
three quarters of an hour, he rose with the rest of the audience on the 
king’s entrance, and taking deliberate aim, fired, but with no effect, 
as above mentioned, the slugs going above and below the king’s per- 
son. Being shortly after arrested, though without any attempt on his 
rt to escape, he said he knew perfectly well that his life was for- 
feited; that he was tired of it, and regretted nothing but the fate of 
his wife; that he did not intend anything against the life of the king; 
he knew the attempt, only, would answer his purpose. He spoke 
with calmness, and without any apparent derangement, Many wit- 
nesses testified that in his whole conduct in the theatre, they witnessed 
no marks of mental aberration. The result of the trial was, that Lord 
Kenyon advised the stopping of the prosecution, and he was accord- 
ingly acquitted. Being committed to one of the insane-asylums in the 
neighborhood of London, he ultimately proved a decided maniac, and 
remained in custody till his death, which was reported in the news- 
papers a few months since. 
he next case to which I shall call your attention, is one where 
the insanity was accompanied with what is called hallucinations; the 
hearing of false voices or other delusion of the senses. It is that of 
Jonathan Martin, tried in England, in 1829, for setting fire to the 
beautiful cathedral of York, which was laid in ruins by the means. 
(The case is found reported in Shelford, page 465.) Martin had been 
under treatment as a lunatic some years previous to the commission of 
the act in question. Tis insanity, then, chiefly consisted in an affec- 
tion growing out of his dreams. He particularly labored under delu- 
sion about religion and the clergy. After his discharge from the lu- 
natic-asylum, eight years and upwards previous to his trial, he had fol- 
lowed the trade of a bookseller. He had borne the character of a 


very religious man, and was by no means thought by his neighbors a 
erson of disordered reason. Some persons had heard him speak of 
aving dreams, but nothing showing insanity of mind. He himself 

had told one witness that he had destroyed the minster for the glory 

of God, and the good of the people of England, particularly of the 
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people of York, who, when they found their fine cathedral gone, would 
disperse to other places, where they would hear the gospel; that he 
felt no condemnation of spirit; on the contrary, he was quite happy, 
and praised God for strengthening him to do so good a work. The 
risoner, in his defence, entered into a long and very incoherent story. 
t was in substance that he had two dreams, which first inspired him 
with the thought of setting fire to the minster. He had first written 
five letters to the clergy, in the hope of obtaining an answer, but had 
received none. He had therefore petitioned the Lord what to do, 
and had had a dream that a cloud hung over the minster, and then 
came and settled on his lodgings. | He heard a voice which told him 
it was his destiny to destroy the cathedral, on account of the miscon- 
duct of the clergy. He had felt troubled by this, night and day, un- 
til he prepared to accomplish his design. For a while he had waver- 
ed, on account of his wife and child, but a voice again urged him, say- 
ing, ‘What thou doest do well; go forward and complete the work.” 
He then left his wife, went to York, and set fire to the cathedral. 
Several medical men, conversant with the treatment of lunatics, who 
had examined Martin subsequent to the fire, were of cyinion that he 
was a monomaniac on this subject of dreams and the clergy, and that 
he had probably committed the act under the influence of that delu- 
sion. t his prisoner also was acquitted on the ground of insanity. 

Offord’s case, the next which I shall mention, has been alluded to 
as having been tried before Lord Lyndhurst, then one of the barons of 
the Exchequer. This occurred in 1831. (5 C. and P. 168.) The 
prisoner was indicted for the murder of a man by the name of Chisnal, 
whom he shot in the streets of Hadleigh, without motive or provoca- 
tion, so far as appeared. The defence being insanity, the prisoner’s 
counsel showed that he had labored under the idea that he was the 
victim of persecution and abuse, and that persons were constantly 
issuing warrants against him to apprehend him. Under this delusion, 
he would stop strangers in the street, and abuse them for their ill 
treatment towards him. At the time of his arrest, there was found in 
his pocket a list of names, headed, “list of conspirators against my 
life;” and the deceased’s name, Chisnal, was found among them, An- 
other paper was also found upon him with the inscription, “this is the 
beginning of the attempt upon my life.” The medical witnesses who 
were called in the case, gave their opinion that he was a monomaniac, 
and the jury acquitted him. 

Oxford’; case, (9 C. and P. 525,) may also be alluded to as furnish- 
ing, in its facts, some parallel to the defendent’s, though to my view, it 
is in all its features, a much less decided one of insanity than his. Ox- 
ford was tried for shooting at Queen Victoria, in 1839. He was a 
boy, or young man of eighteen or twenty years of age, and as may be 
remembered by some of the jury,attempted to shoot the queen, as she 
was riding out one day with Prince Albert. He fired two shots at the 
royal carriage, neither of which, fortunately took effect. Like Had- 
field, he was also tried for high treason, in thus making an attempt on 
the life of the sovereign. It appeared from the evidence, upon the 
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trial, that he always had been a person of singular habils, indulging 
at times in fits of immoderate laughter, without any assignable cause, 
and at others, being guilty of acts of malicious mischief, entirely gra- 
tuitous and unprovoked. He was sometimes taciturn, and at others, 
absent-minded. On one occasion, he frightened a lady, by jumping 
up behind her coach, and persisting in riding all the way to her house, 
so that his mother was obliged next day, to go and make an apology, 
to save him from a criminal complaint. At another, being instructed 
by his employer to bottle some porter, he went through a great part 
of the operation, by pouring the porter into the hollow bottoms of the 
bottles, instead of the necks, so as to waste nearly all the liquor, though 
seemingly unconscious of what he was about. Perhaps the strongest 
evidence of his mental unsoundness, as bearing upon his attempt upon 
the queen’s life, was afforded by some papers found in his possession, 
purporting to set out an organized and armed conspiracy against the 
government. In these papers, he seemed to have imagined himself 
at the head of a large combination, extending over the country, and 
under the title of Young England, to be in correspondence with its 
principal leaders, and directing their movements. That the conspira- 
cy was imaginary, was evident. ‘The medical witnesses were all of 
opinion, that the facts showed monomania, and notwithstanding the 
able, though highly liberal and humane prosecution on the part of the 
crown, he was acquitted by the jury. 

I will cite one other English case of recent occurrence, which has 
been already mentioned, but which has so important a bearing upon 
the present, that it cannot well be overlooked. I refer to McNaugh- 
ton’s trial, for shooting Mr. Drummond, the private secretary of Nir 
Robert Peel, in March last. (I gather the particulars mainly from 
the report of the London Times, Marth 4th and 6th, 1843.) Mc- 
Naughton was an entire stranger to Mr. Drummond, never having 
seen him, probably, more than three or four times in his life, and then 
only, in the street, as he passed back and forth to the public offices. 
Undoubtedly he mistook him for Sir Rebert Peel, which gave rise to 
the fatal catastrophe. For several. days, he had been noticed loitering 
about the street which Sir Robert Peel usually took, in going to, or 
from the treasury, and having, as it is supposed, ascertained to his sat- 
isfaction, which the minister was, he took his opportunity when Mr. 
Drummond was passing him, to shoot him with a pistol. This was in 
open day, and in the crowded street. The ball took immediate effect 
and caused Mr, Drummond’s death. McNaughton however, was on- 
ly prevented from firing a second pistol which he had with him, by 
the interference of the by-standers. Being immediately arrested, he 
was only heard to say, “he or she shall trouble my peace no longer.” 
Subsequently he expressed some surprise at hearing that it was not 
Mr. Peel whom he had killed. Being thought to be in some degree 
disordered in his mind, he was visited by several medical men in pris- 
on, before trial, and the particulars of his state of mind as they ap- 
peared to them, and as made known by other testimony relating to his 
early history, I will now briefly narrate. It seemed that he was a 
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Scotchman, belonging to Glasgow, and had followed the trade of a 
wood-turner. For the last year or more he had been residing in Lon- 
don. His habits were those of an industrious and thriving mechanic, 
and he was shown to have a great taste for study, and to have even 
gone so farin his thirst for information, as to have attended a course 
of medical lectures. For several months back, and even for two or 
three years prior to the fatal deed, however, he had been noticed to 
be laboring under a kind of melancholy, or fancied apprehension of 
danger, amounting almost to insanity. He believed that he was sur- 
rounded by enemies or persecutors, who made it their object to dis- 
turb his peace. Sometimes it was the Catholics or Jesuits, and some- 
times the Tories, who were thus leagued against him. He told his 
father, and friends, of these troubles, and sought their interference to 
protect him. For the time, perhaps, they could succeed in quieting him; 
but ultimately his imaginations would become more troublesome than 
before. He finally became so thoroughly convinced of the reality of 
the evils which he described, that he applied to several magistrates for 
warrants against certain persons whom he accused, but who were 
really entirely innocent of any such charge. According to his own 
story, he was tormented with these delusions for several months pre- 
vious to the assassination, and he could not find rest from them, night 
or day. He took a voyage, he said, to France, to get rid of his per- 
secutors; but no sooner had he landed, than he saw one of his spies 
peeping out from behind the sentry box. One of the witnesses, a 
member of parliament, to whom he had applied for protection against 
his enemies, had even written him, that he thought his mind was dis- 
ordered. But it did not appear that the prisoner, or his friends for 
him, had ever sought medical advice, as for one positively diseased in 
mind, What particular connexion his delusion had with the prime 
minister, was not shown, further than that he told Dr. Munroe, one of 
the physicians who visited him, that the man he shot, was one of the 
crew leagued against him; and that when he fired, all the sufferings 
he had felt for months and years, came up into his mind, and he 
thought he should obtain peace by destroying him. Many medical 
witnesses were summoned on behalf of the prisoner, and they all gave 
their opinion—some of them in the strongest terms—that he was a 
monomaniac. The presiding judge, C. J. Tindal, having inquired of 
the prosecuting officer if he had any rebutting testimony to counter- 
act this, and being answered that there was none, suggested the pro- 
priety of dropping the prosecution, which was immediately acceded to 
by the solicitor-general. Accordingly, after a brief charge from the 
court, that they must acquit the prisoner, if they believed him incapa- 
ble of distinguishing right from wrong, the jury at once found a verdict 
of acquittal.” 


The following are extracts from the charge of Carer JusticE 
SHaw.: 


“The great object of punishment by law is to afford security to the 
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community against crimes, by punishing those who violate the laws; 
and this object is accomplished by holding out the fear of punishment, 
as the certain consequence of such violation. Its effect is to present 
to the minds of those who are tempted to commit crime, in order to 
some present gratification, a strong counteracting motive, in the fear 
of punishment. 

But this object can only be accomplished when such motive acts on 
an intelligent being, capable of remembering that the act about to be 
committed is wrong, contrary to duty, and such, as in any well-order- 
ed society, would subject the offender to punishment. It might, in 
some respects, be more accurate to say, that the party thus acting un- 
der a temptation, must have memory and intelligence, to recollect 
and know that the act he is about to commit is a violation of the law 
of the land. But this mode of stating the rule might lead to a mis- 
take of another kind, inasmuch as it would seem to hold up the idea, 
that before a man can be justly punished, it must appear that he knew 
that the act was contrary to the law of the land. But the law as- 
sumes that every man has knowledge of the laws prohibiting crimes; 
an assumption not strictly true in fact, but necessary to the security of 
society, and sufficiently near the truth for practical purposes. It is ex- 
pressed by the well known maxim, ignorantia legis neminem excusat,— 
ignorance of the law cannot be pleaded as an excuse for crime. The 
law assumes the existence of the power of conscience in all persons 
of ordinary intelligence; a capacity, to distinguish between right and 
wrong, in reference to particular actions; a sense of duty and of right. 
It may also be safely assumed, that every man of ordinary intelligence 
knows that the laws of society are so framed and administered, as to 
prohibit and punish wrong acts, violations of duty towards others, by 
penalties in some measure adapted to the nature and aggravation of 
the wrong and injurious acts thus done. If therefore it happens to be 
true in any particular case, that a person tempted to commit a crime, 
does not know that the particular act is contrary to positive law, or 
what precise punishment the municipal law annexes to such act; yet if 
the act is palpably wrong in itself; if it be manifestly injurious to the 
rights of another, as by destroying his life, maiming his person, taking 
away his property, breaking into or burning his dwelling-house, and 
the like, there is no injustice in assuming that every man knows that 
such acts are wrong, and must subject him to punishment by law; and 
therefore it may be assumed for all practical purposes, and without 
injustice, that he knows the act is contrary to Jaw. This is the 
ground upon which the rule has been usually laid down by judges, 
when the question is, whether a person has sufficient mental capacity 
to be amenable for the commission of a crime; that he must have suf- 
ficient mental capacity to distinguish between ‘right and wrong, as ap- 
plied to the act he is about to commit, and to be conscious that the 
act is wrong; instead of saying that he must have sufficient capacity 
to know that it is contrary to the law of the land: because this power 
to distinguish between right and wrong, as applied to the particular 
act,—a power which every human being, who is at the same time a 
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moral agent, amd a subject of civil government, is assumed to possess, 
—is the medium by which the law assumes that he knows that the 
same act which is a violation of high moral duty, is also a violation of 
the law of the land. Whereas, if it were stated that a person must 
have sufficient mental capacity to know and understand that the act 
he is about committing is a violation of the law of the land, it might 
lead to a wrong conclusion, and raise a doubt in regard to persons ig- 
norant of the law. There is no doubt that many a man is held res- 
ponsible for crime, and that, rightfully, who might not know that the 
act he was about committing was contrary to the law of the land, oth- 
erwise than asa moral being he knows that it is wrong, a violation of 
the dictates of his own natural sense of right and wrong. * * * 

In order to constitute a crime,a man must have intelligence and ca- 
pacity enough to have a criminal intent and purpose; and if his rea- 
son and mental powers are either so deficient that he has no will, no 
conscience or controlling mental power, or if through the overwhelm- 
ing violence of mental disease his intellectual power is for the time 
obliterated, he is not a responsible moral agent, and is not punishable 
for criminal acts. 

But these are extremes easily distinguished, and not to be mistaken. 
The difficulty lies between these extremes, in the cases of partial m- 
sanity, where the mind may be clouded and weakened, but not inca- 
pable of remembering, reasoning and judging, or so perverted by in- 
sane delusion, as to act under false impressions and influences. In 
these cases, the rule of law, as we understand it, is this: a man is not 
to be excused from responsibility if he has capacity and reason suffi- 
cient to enable him to distinguish between right and wrong, as to the 
particular act he is then doing, a knowledge and consciousness that 
the act he is doing is wrong and criminal, and will subject him to 
punishment. In order to be responsible he must have sufficient pow- 
er of memory to recollect the relation in which he stands 
to others, and in which others stand to him; that the act he is doing 
is contrary to the plain dictates of justice and right, injurious to oth- 
ers, and a violation of the dictates of duty. 

On the contrary, although he may be laboring under partial insani- 
ty, if he still understands the nature and character of his act and its 
consequences, if he has a knowledge that it is wrong and criminal, 
and a mental power sufficient to apply that knowledge to his own 
case, and to know that if he does the act he will do wrong and receive 
punishment, such partial insanity is not sufficient to exempt him from 
responsibility for criminal acts. 

f then it is proved to the satisfaction of the jury, that the mind of 
the accused was in a diseased and unsound state, the question will be, 
whether the disease existed to so high a degree, that for the time be- 
ing, it overwhelmed the reason, conscience and judgment, and wheth- 
er the prisoner in committing the homicide acted from an irresistable 
and uncontrollable impulse; if so, then the act was not the act of a 
voluntary agent, but the involuntary act of the body without the con- 
currence of a mind directing it. 
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The character of the mental disease relied upon to excuse the ac- 
cused in this case, is partial insanity, consisting of melancholy, accom- 
panied by delusion. The conduct may be in many respects regular, 
the mind acute, and the conduct apparently governed by rules of pro- 
priety, and at the same time there may be insane delusion by which 
the mind is perverted. ‘The most common of these cases is that of 
monomania, when the mind broods over one idea and cannot be rea- 
soned out of it. This may operate as an excuse for a criminal act in 
one of two modes.—Either the delusion is such that the person un- 
der its influence has a real and firm belief of some fact, not true in it- 
self, but which if it were true, would excuse his act; as where the be- 
lief is, that the party killed had an immediate design upon his life, and 
under that belief the insane man killed him in supposed self-defence. 
A common instance is where he fully believes that the act he is doing 
is done by the immediate command of God, and he acts under the de- 
lusive but sincere belief that what he is doing is by the command of a 
superior power, which supersedes all human laws, and the laws of na- 
ture: or 

2d. This state of delusion indicates to an experienced person that 
the mind is ina diseased state, that the known tendency of that dis- 
eased state of mind, is to break out into sudden paroxysms of violence, 
venting itself in acts of homicide, or other violent acts towards friend 
or foe indiscriminately, so that although there were no previous indi- 
cations of violence, yet the subsequent act, connecting itself with the 
previous symptoms and indications, will enable an experienced person 
to say, that the outbreak was of such a character, that for the time be- 
ing it must have overborne memory and reason; that the act was the 
result of the disease and not of a mind capable of choosing; in short, 
that it was the result of uncontrollable impulse, and not of a person 
acted upon by motives and governed by the will. Pew 

The opinions of professional men, on a question of this description, 
are competent evidence, and in many cases are entitled to great con- 
sideration and respect. The rule of law, on which this proof of the 
opinion of witnesses, who know nothing of the actual facts of the case, 
is founded, is not peculiar to medical testimony, but is a general rule, 
applicable to all cases, where the question is one depending on skill 
and science, in any peculiar department. In general, it is the opin- 
ion of the jury which is to govern, and this is to be formed upon the 
proof of facts laid before them. But some questions lie beyond the 
scope of the observation and experience of men in general, but are 
quite within the observation and experience of those whose peculiar 
pursuits and profession have brought that class of facts frequently and 
habitually under their consideration. | Shipmasters and seamen have 
peculiar means of acquiring knowledge and experience in whatever 
relates to seamanship and nautical skill. When, therefore, a question 
arises in a court of justice, upon that subject, and certain facts are 
proved by other witnesses, a shipmaster may be asked his opinion as 
to the character of such acts. ‘The same is true in regard to any ques- 
tion of science, Lecause persons conversant with such science have pe- 
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culiar means, from a larger and more exact observation, and long ex- 
perience in such department of science, of drawing correct inferences 
from certain facts, either observed by themselves, or testified to by 
other witnesses. A familiar instance of the application of this princi- 
le occurs very often in cases of homicide, when upon certain facts 
cine testified to, by other witnesses, medical persons are asked, 
whether, in their opinion, a particular wound described would be an 
adequate cause, or whether such wound was, in their opinion, the ac- 
tual cause of death, in the particular case. Such question is common- 
ly asked without objection; and the judicial proof of the fact of kill- 
ing often depends wholly or mainly upon such testing of opinion. It 
is upon this ground, that the opinions of witnesses, who have long been 
conversant with insanity in its various forms, and who have had the 
care and superintendence of insane persons, are received as compe- . 
tent evidence, even though they have not had opportunity to examine 
the particular patient, and observe the symptoms and indications of 
disease, at the time of its supposed existence. Itis designed to aid 
the judgment of the jury, in regard to the influence and effect of cer- 
tain facts, which lie out of the observation and experience of persons 
in general. And such opinions, when they come from persons of great 
experience, and in whose correctness and sobriety of judgment just 
confidence can be had, is of great weight, and deserves the respectful 
consideration of a jury. But the opinion of a medical man of small 
experience, or of one who has crude and visionary notions, or who 
has some favorite theory to support, is entitled to very little considera- 
tion. ‘The value of such testimony will depend mainly upon the ex- 
perience, fidelity, and impartiality of the witness who gives it. 

One caution, in regard to this point, it is proper to add. Even 
when the medical, or other professional witnesses, have attended the 
whole trial, and heard the testimony of the other witnesses, as to the 
facts and circumstances of the case, they are not to judge of the credit 
of the witnesses, or of the truth of the facts thus testified by others, It 
is for the jury to decide whether such facts are satisfactorily proved. 
And the proper question to be put to the professional witnesses is this: 
If the symptoms and indications testified to by other witnesses are 
proved, and if the jury are satisfied of the truth of them, whether, in 
their opinion, the party was insane, and what was the nature and 
character of that insanity; what state of mind did they indicate; and 
what they would expect would be the conduct of such a person, in 
any supposed circumstances?” 
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Circuit Court of the U. S. Ohio; July Term, 1844. 


Tue Unrrep Srares v. Burrovuenus. 


[A short report of this case by one of the counsel, was published in the last num- 
ber. I now publish a full report by Junge McLean.—Eb. | 


A. & B. deposited certain bank notes with C. & D. to be forwarded to the Bank, with 
certain other notes on the same bank owned by C. &. D., and the notes having 
been all stolen from the mail, may be laid in the indictment, as the property of C. 
& D. 

A slight and unsubstantial variance between the indictment and the proof, in regard 
to the direction of a letter which is not produced, and which the witness states» 
after the lapse of two years, with doubt, ought not to exclude the evidence. 

And this is especially the case if, under some counts in the indictment, the objection 
of variance does not apply. 

A carrier of the mail, for an offence under the law punishable generally, may be con- 
victed, though not as carrier. 

And being charged as carrier in the indictment, there being nosuch offence describ- 
ed, the word carrier will be considered as descriptive of his person and as surplus. 
age. 

One or more good counts in an indictment, will sustain a general verdict of guilty, 
though there be one or more bad counts in it. 


Mr. Antuony, the district attorney of the United States, appeared 
for the plaintiffs; and Messrs. Corry and Puen, for the defendant. 

Opinion oF THE Court. The jury having returied a verdict of 
guilty, on the seven counts coutained in the indictment, a motion is 
now made for a new trial, and also in arrest of judgment. 

On two grounds the defendant’s counsel insist a new trial should be 
granted: 

1. Because the bank notes alleged to have been stolen are stated, 
in all the counts of the indictment, to be the property of Semple and 
Barker, whereas the proof showed that they were the property of 
these persons and two other individuals. 

2. Because the proof was that the letter, which contained the notes, 
is averred in the indictment to have been directed to M. Garraty 
Esquire, cashier, and the proof was, that it was directed to M. Gar- 
raty Esquire. 

It was proved that there were enclosed in the letter, bank notes on 
the Lancaster, Ohio bank, amounting to two hundred and six dollars; 
one hundred and ten dollars of which belonged to Semple and Bar- 
ker and the residue to James L. Cooper and C. H. Kay. That these 
latter individuals deposited their notes with Semple and Barker, to be 
forwarded to the bank to procure exchanges. All the notes were en- 
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closed in the same letter, by Semple and Barker, which was signed by 
them. 

This is not a question between bailor and bailee; but the only in- 

uiry is, whether there was such a property of all the notes in Sem- 
ple and Barker, as sustains the allegation in the indictment. On this 
point there can be no doubt. They had possession of the notes for 
a special purpose, and were responsible for an improper use of them. 
The argument that they had parted with the possession of the notes, 
by enclosing them in a letter, by mail, requires no answer. A mere 
carrier may be described as the owner of the goods. 1 Hale 512. 
Goods stolen from a washerwoman, may be described as hers, because 
she is answerable for them. 1 Leach 357. If a coach be standing in 
the yard of a coach maker to be repaired, and a plate of glass and 
hammer cloth be stolen from it, the property may be well laid in the 
owner of the premises. 1 Leach 356. “Where a parcel is stolen 
from the boot of a stage, the property may be laid in the driver, 
though he be no proprietor of the goods or the coach; and though as 
against his employers he has a bare charge, but as against the rest of 
the world, he has a legal possession.”—Ib. 

The 2d ground, as regards the direction of the letter, affords no suf- 
ficient reason for setting aside the verdict. 

Barker, who directed the letter, says that his impression is that it 
was directed to M. Garraty Esquire, Lancaster, Ohio, but he does not 
speak positively on the subject. He made no entry of the superscrip- 
tion, and as two years have elapsed, it is hardly to be expected that 
he should be able to state the fact positively. 

In Roscoe’s Ev. 199, “in an indictment upon 7 G. 3, c. 50, the letter 
was described as one to be delivered to persons using, in trade, the 
name and firm of Messrs. B. N. & H, the word Messrs. being fre- 
quently added to their address in the direction of letters and other pa- 
pers received cx business, though they themselves in drawing bills 
never used the word. This was held to be no variance.” 

If the letter had been presented and the direction of it varied from 
the allegation in the indictment, it could not have been received in 
evidence. For although the direction of the letter need not to have 
been stated in the indictment, yet having been stated the proof must 
correspond with the allegation. But in this case the letter was not 
produced; the statement of the witness not being positive as to the 
variance, and the jury having found the defendant guilty generally, 
the verdict, it seems to us, should not be set aside. 

There is another view which is conclusive on this point. All the 
counts of the indictment except three, are free from the objection of 
variance. ‘The second count alleges that the letter was addressed to 
M. Garraty Esquire, Lancaster, Ohio. The fifth count charges the 
defendant with embezzling a bag of letters, as carrier, which contain- 
eda bank note, And the sixth count contains the same charge ex- 
cept, a mail of letters, is used instead of a bag of letters. The pun- 
ishment on the two last counts or either of them is the same, as on the 
three counts where the variance, if any, exists. So that, the finding 
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of the defendants guilty on these counts do not, in the least, change 
the nature or amount of the punishment. 

A motion for a new trial is addressed to the discretion of the court, 
and that discretion should never be exercised in favor of a defendant 
ina civil or criminal case, where substantial justice has been done, 
and where there is no principle of law which can operate favorably to 
the defendant. The letter, beyond dispute, was evidence under all 
the counts, except the third, fourth and seventh. The motion for a 
new trial is overruled, 

The motion in arrest of judgment is mainly founded upon the first 
count in the indictment, which charges the defendant with stealing 
the mail of the United States. 

In England, by the statute of 7 Geo. 4, c 64, a material change 
has been made in the law, so that many exceptions to an indictment 
which were before fatal on a motion in arrest, now must be taken ad- 
vantage of by demurrer or writ of error. ‘This, however, is not the 
law in this country. 

It is insisted that the carrier of the mail if he take it fraudulently, 
is only guilty ofa breach of trust. That such is the rule at the com- 
mon law, and that the act of Congress does not make it an offence. 

In 1 Leach 1, it is expressly laid down, that at common law per- 
sons employed in the post office, have no special property in the let- 
ters committed to their charge, which may prevent their stealing 
from amounting to larceny. Ifa bag of wheat be delivered toa ware 
house man for safe custody, and he take the wheat out of the bag and 
dispose of it, it is larceny. Russ. & Ry. 6, 6,337. Where a clerk 
embezzled a bill of exchange which he had received in the usual 
course of business, to be transmitted by post, it was held to be larceny. 
2 East. 565, case of Taylor. 

The courts of the United States have no common law jurisdiction 
of offences, and the above citations are only made to show that the 
ground assumed as to the acts of the carrier, at common law, is not 
sustainable. 

It is admitted that unless the charge in the first count, is sustained 
under the twenty second section of the Post Office Act of 1825, the 
countis bad. The words of the section are, “And if any person shall 
steal the mail, or shall steal, or take from, or out of, any mail, or from 
or out of, any post office, any letter or packet; or if any person shall 
take the mail, or any letter or packet therefrom, or from any post of- 
fice, whether with or without the consent of the person having custo- 
dy thereof, and shall open, embezzle or destroy any such mail, letter 
or packet, the same containing any article of value or any other arti- 
cle, paper or thing mentioned in the 2Ist section of this act; or if any 
person shall, by fraud or deception, obtain from any person having 
custody thereof, any mail, letter or packet containing any article of 
value, &c., such offender on conviction shall be imprisoned not less 
than two, nor exceeding ten years.” 

As the carrier of the mail, for any act of violence upon it, is pun- 
ished with much greater severity, than is provided in the above sec- 
VOL, I. 
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tion, a presumption arises that the legislature did not consider the sec- 
tion as applying to a mail carrier. And this view is strengthened by 
the provision that the offender shall be equally liable, “whether the 
mail, letter or packet, was obtained with or without the consent of 
the person having-itin custody.” Still if the language of the section 
clearly embrace the offence charged, and itis punished no where else, 
the language of the section must govern whatever may be supposed 
to have been within the mind of the legislature. 


It is very clear the defendant cannot be punished as carrier of the 
mail, but the question is, whether the word carrier may not be con- 
sidered as descriptive of the person, and not as aggravating the offence. 
Because an individual is a carrier of the mail, it does not follow that 
he is exempt from punishment for offences disconnected with his em- 
ployment. Suppose the carrier of the mail should steal a horse, and 
in the indictment for it, he should be described as the carrier of the 
mail, would that vitiate the indictment; surely not. As carrier he is 
not punishable for stealing a horse, but as an individual he is punish- 
able. The description, as carrier, would be regarded as surplusage. 
And this rule applies to the case under consideration. 


The defendant is charged, as carrier, with stealing the mail. Now 
there is no such offence known to the law. But stealing the mail is an 
offence, and, it is supposed, that the defendant, to such a charge, could 
not plead in justification or excuse, that he was a carrier of the mail. 


Suppose a carrier of the mail should steal a Jetter from a post office, 
and should be indicted for the taking of the letter as carrier, could he 
not be convicted? His description as carrier would be considered as 
used to identify him, and not as constituting an ingredient by which 
the penalty is to be measured. 


It is supposed that the count is defective, because the property of 
the mail is not laid to be in the United States or in any one, nor is its 
value stated. This being a statutory offence, the value of the mail 
need not be stated any more than the value of a letter. If a letter 
be stolen from a post office which contains an article of value, a high- 
er punishment is inflicted on the offender, and consequently the arti- 
cle must be described and the value of it stated. But the taking of a 
letter, which contains nothing of value, no value need be averred, and 
so it is in regard to the mail. 


I confess that I am inclined to think, if a carrier of the mail, having 
possession of it shall steal it, he cannot escape for the reason, that there 
is no provision in the statute to punish him as carrier. The act is 
punishable, and I see no reason why a carrier of the mail should es- 
cape. but it is unnecessary to overrule the motion in arrest, on this 
ground. ‘The court do not decide the question. If the first count be 
bad, there being other counts in the indictment which are good, on a 
general verdict of guilty, the judgment cannot be arrested. In this, 
an indictment differs from a declaration. For one defective count in 
the latter, the judgment must be arrested; while in the former, one 
good count sustains the verdict. 
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The motion in arrest of judgment was overruled; and the defend- 
ant was sentenced to ten years’ imprisonment in the penitentiary at 
hard labor. 








Court of Common Pleas, Hamilton County, Ohio, October Term, 1842. 


Anprew LatsuHaw’s Case. 
[Reported by Josepn Cox.] 


A magistrate has no authority to require a witness ina criminal case to enterinto re- 
cognizance with security for his appearance at court, and in default thereof commit 
him to jail. 

His own recognizance is all that the statute requires; and if he refuses to enter into 
this, he may be committed for contempt. 

But if committed merely because he does not obtain security, he will be entitled to 
the same fees per diem as if in actual attendance at court under recognizance. 


In August, 1843, Andrew Walton and Jack Dement were arrested 
on the charge of having murdered John Carrel, in this city. An ex- 
amination was held before the Mayor, who committed both defend- 
ants to jail to appear at the October term of the court of Common 
Pleas, to answer to the charge of murder in the first degree. Defend- 
ants elected to be tried in the Supreme Court, and Walton was found 
guilty, and sentenced to be executed; but this sentence was after- 
wards commuted to imprisonment for life. Latshaw, was a material 
witness on the part of the State, without whose testimony it was sup- 
posed, the charge could not be sustained. Being a transient person, 
the Mayor ordered him to enter into recognizance with security, in the 
sum of one hundred dollars, for his appearance at the next term of 
court, This security, he was unable to obtain, but was perfectly 
willing to enter his own recognizance. He was therefore committed 
to jail, where he remained from the 25th of August until the 27th of 
October, when upon application being made to the court, a writ of 
habeas corpus was issued, commanding the sheriff to have the body of 
the applicant, together with the cause of his caption and detention be- 
fore the court on the next day. At the time specified, the sheriff, in 
compliance with the writ, produced the applicant, together with a co- 
py of the mittimus of the "Mayor, which set forth the failure of the ap- 
plicant to enter into recognizance, with security, as the ground of 
commitment. 

On the part of the applicant it was contended, that the Mayor hav- 
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ing the same authority in such cases as a Justice of the Peace, (Swan’s 
statutes 946) must pursue the statute which regulates their mode of 
proceeding, (Swan’s statutes 537). This provides that it shall be the 
duty of every Justice of the Peace to recognize the witness or wit- 
nesses by him examined on behalf of the state, and whose testimony 
he may consider necessary in the further prosecution of the charge, to 
be and appear before the court on the first day of the term thereof 
next to be holden in and for the county where such recognizance was 
taken, Now the Justice is empowered either to commit, discharge, 
or cause the party accused to enter into recognizance with security 
(Swan’s stat. 537, 544); and in default thereof he may undoubtedly 
commit. But no such provision is made in relation to witnesses. He 
is merely ordered, if he think necessary, to cause the witness to enter 
into recognizance for his appearance, and wherever the statute con- 
templates any other security than the mere personal recognizance of 
the party sought to be bound, it expressly declares it. (Swan’s stat. p. 
538, 539, 250, 726.) This applicant was not therefore bound to give 
security, and the officer had no authority to commit him for failing to 
doso. He doubtless had the power to commit him, had he refused to 
enter into the recognizance; but could not when he was willing, but 
was unable to find security to join him. (4 Bla. note 4.) 

On the part of the State it was contended that the form of the re- 
cognizance to compel the appearance of witnesses on the part of the 
State, (statutes 545) was suflicient authority for the Mayor to order 
the security, and in default thereof, to commit; and that any other in- 
terpretation of it, would tend to prostrate the ends of justice, by taking 
away all power to compel the attendance of witnesses in criminal ca- 
ses, who resided without the jurisdiction of the State. 


Catpwett, P. J—There is nothing in the statute authorizing the 
officer to demand the security. All he can do is to require the wit- 
ness to enter his own recognizance. If he refuses to do this, he ma 
be committed for contempt. Let the applicant be discharged on his 
own recognizance of $300, for his appearance at the next term of the 
Supreme Court. 


A motion was here made to allow the applicant the usual fees of 
witnesses residing out of the county, attending court in criminal cases, 
under recognizance. But the court held that his detention being ille- 
gal, he must look for remuneration to those who caused it. 

The same motion was subsequently made at the April term, 1842, 
of the Supreme Court—Judges Woop and Reap on the Bench. They 
held, that as he had been in the custody of the sheriff, which is really 
a stronger compelling power than a recognizance; and in the mean 
time had shared the same fate with the accused, it was proper that 
this court should grant him some remuneration for the suffering he 
had undergone: and they directed the Clerk to make out a certificate 
for his fees, at the rate of one dollar per day, for the period he was in 
confinement. 


Foster v. Bainbridge. 125 


Jos. Cox for applicant. J.T. Crarsey, Prosecuting Attorney for 
State. 





Superior Court of Cincinnati, October Term, 1844. 


C. Foster & C. J. Wrianr, Assignees of W. R. Foster, a Banx- 


RuPT, v- THomas ‘IT’. BaInsripGE. 
[Reported by J. Frazxr.] 


Held that the assignee of a bankrupt may sue ina State Court if he so elect. 


Tus was an action of assumpsit, and there was a plea to the juris- 
diction of the court. 

Frazer, for defendant, contended that as the jurisdiction of the 
District Court shall extend to all cases and controversies in bankrupt- 
cies, arising between a creditor and the bankrupt, and between such 
creditor and the assignee; and as the Circuit Court has concurrent ju- 
risdiction with the District Court; a State Court has no jurisdiction, 
which by the act is conferred exclusively upon the U.S. Courts. (See 
Bankrupt Act, secs. 6 and 8. McLean. Assignee &c., v. Lafayette 
Bank, 1 W. Law Jour, 15.) 


Srorer and Gwynne for plaintiff. C. Foster had a right to bring 
the suit in this court and could not be deprived of that right by the 
bankruptcy of W. R. Foster. 


Este, Jupce. The suit is well brought. The jurisdiction of the 
Circuit and District Courts of the U. S., is exclusive where the assets 
of the bankrupt come into court for distribution; but not in a suit 
brought by the assignee to collect money due to the bankrupt. He 
may exercise his option to sue in either of the courts; otherwise the 
assignee would have to resort to the U. 8S. Courts for the recovery of 
aclaim of twenty dollars or less, which would certainly be far from 
the meaning of the act. The demurrer is sustained and defendant 
has leave to plead further. 
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PLeapiInG in Onto. 


[By C. C. Carro.t.] 


‘Our science of special pleading,” says Sir William Jones, “is an 

excellent logic; it is admirably calculated for the purpose of analising 
a cause, of extracting, like the roots of an equation, the true points in 
dispute, and referring them with all imaginable simplicity to the court 
or the jury.” It is a system of alternate allegation, by which the par- 
ties, in regular course, come, at last, to a direct affirmative on the one 
part, and a direct denial on the other. A form of legal utterance 
prescribed for the observance of parties in approaching a court of 
justice. 
, The object and rules of pleading require, that the cause of action 
and defence be placed upon the record in such a manner, that they 
can be mistaken for no other cause of action, and no other defence; 
that the mutual altercations be so conducted as to develope an issue; 
that the issue so developed be material, so that the decision, or verdict 
upon it, may settle the case upon its merits; that it be single, consist- 
ing of a single proposition directly affirmed and denied; and that the 
whole pleading be intelligible, clear and brief. 

The rules by which the parties are conducted to an issue require 
that the subject-matter of every pleading be sufficient in law; that at 
each stage of the pleading subsequent to the first statement of his case, 
by the plaintiff, the opposite party must either deny the legal sufficien- 
cy of the other’s statement, or deny its truth; or, confessing its truth, 
allege matter of justification, excuse or discharge. 

Thus, briefly, is presented an outline of the system of pleading. An 
“excellent logic” indeed, and “admirably calculated for the purpose 
of analising a cause,” and “extracting the true points in dispute.” 
But, though its excellence, and adaptation to the end proposed, be 
well settled, its utility, judging from the present state of the science in Ohio, 
is, at least, a mootable point. 

The Legislature of Ohio has certainly decided against its utility. 
It has so frequently struck down parts of the system that there is but 
little of it left. Indeed, the system in Ohio is not systematic. In 
our courts not of record, in our proceedings before Justices of the 
Peace, we have no pleadings. The special plea in our Courts of re- 
cord has given way to the gencral issue, and an informal and untech- 
nical notice of special matter. The declarations, in most statutory 
actions, is but a mere formality, which, however, must be good in form. 
In other cases, the declaration must be truly allegata, which the evi- 
dence must sustain under penalties of variance and nonsuit; and nice- 
ly technical, or judgment will be rendered against the plaintiff on spe- 
cialdemurrer. The causes of special demurrer are not available on 
general demurrer, after plea in bar, or on leave to plead. And no 
objection to the form of action, or “any technical objection to the 
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declaration, or other part of the pleadings” is available after “trial or 
judgment.” 

he notice of special matter admits of no traverse, no issue in law 
or fact. Yet the legal sufficiency is not dispensed with. It is remov- 
ed from the preparatory stages of the case and made a question of evi- 
dence on the trial. This form of pleading has not, in the opinion of 
Judge Wright, improved the practice. (5 O. Rep. 172.) 

By the statute, the claimant of property taken in attachment before 
Justices of the Peace, on appeal, “may declare against the plaintiff in 
attachment in detinue.” If proceedings in attachment are commenc- 
ed in the court of Common Pleas, the claimant “shall declare in tro- 
ver, and the special matter may be given in evidence.” A bank or 
banker may bring a joint action against “all the drawers and indors- 
ers,” and may declare against the defendants for money lent and ad- 
vanced, So the “lawful holder of any promissory note, due bill, or 
bill of exchange, may commence and prosecute a joint action for mon- 
ey had and received against all the original makers and indorsers 
thereof, and may give such note or bill in evidence.” In the act “to 
prohibit the issuing and circulating of unauthorized bank paper,” a 
form of indictment is prescribed, and it is provided that, in every civil 
suit accruing under that act, it shall be sufficient to set forth in sub- 
stance the matter as prescribed for the indictment, “without setting 
forth the special matter.” 

In the above cases the declaration informs us of nothing as to the 
plaintiff’s case; is no premise in the syllogistic problem by which the 

oint in dispute is to be wrought out. It serves a purpose however. 
t preserves the integrity of the record. Letus carry out the idea. If 
itis good for the plaintiff, it ought to answer for the defendant. The 
declaration shall be in all cases in trover, the plea not guifty, and the 
special matter shall be given in evidence. The judgment shall suit the 
form of action declared in; and the record being in itself perfect, the 
judgment could not be reversed! But, as the record could serve no 
purpose other than to show that there had beena law suit between 
the partics, and as it isin the power of the legislature to make a judg- 
ment irreversible, however erroneous, why preserve the dry and repul- 
sive forms of pleading: Why not make the record an interesting vol- 
ume? Let the declaration be a stanza of mellifluous poetry, and the 
plea a responsive couplet, and give the special matter in evidence! 

To attribute to the legislature any settled and intelligent design of 
destroying or reforming the science of pleading, judging from the 
above instances of innovation, would, of course, be absurd. ‘The ob- 
ject in every instance, no doubt, was the advancement of justice. The 
obstructions to be removed were thought to be the intricacy and tech- 
nicality of pleading. The effort has been to make pleading easy, and 
to come at justice by the shortest routes. 

Technicality has, in every age, subdued the intellects of the learn- 
ed like a superstition, and haunted the imaginations of the ignorant 
like some goblin. The legislature has struck at it as if it were an 
“unreal mockery,” but an appearance in which they believed and trem- 
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bled. The blow at the shadow has often fallen upon the substance, 
as in the instances of retaining the declaration without its allegata. 
By the last statute infringing upon this subject, the pleadings are good 
“after trial or judgment,” in case the facts are substantially alleged, 
which the party was bound to prove on the trial in order to entitle 
him to arecovery. It only remains to strike down the special demur- 
rer, and we shall have reached the point, though in a round-about 
way, to which all legislative, and many special innovations have been 
tending—substantial pleading. 

In all cases of mesne process the clerk indorses upon the writ “the 
cause of action, and the amount appearing to be due or sworn to, as 
the same may be stated in the precipe, or affidavit to hold the defend- 
ant to bail.” In cases before Justices of the Peace, the plaintiff files 
a “bill of the particulars of his demand,” and the defendant “if re- 
quired by the plaintiff” files a like bill of the particulars he may claim 
as a set-off,” and “the evidence on the trial shall be confined to the 
items set forth in said bills.” On appeal from the judgment ofa Just- 
ice, the plaintiff, by decisions of the Supreme Court, will be confined 
in his evidence, not to the declaration, but to the bill of particulars 
filed before the Justice. When the declaration shall become, as it 
seems to be fast becoming, a mere formality, a nonentity, it will not 
long, itis to be hoped, be tolerated, but will give place to the sub- 
stantial statement of the plaintiff ’s case contained in the indorsement 
upon the writ, and, in appealed cases, to the bill of particulars filed 
before the Justice. A round-about way, truly, to come at substantial 
pleading. 

The legislature is not all alone to blame in this insiduous undermin- 
ing of “our science.” The ground which the common courts are made 
to cover, by the adjudications of our courts, is not Jess fatal to scienti- 
fic pleading. Every lawyer, familiar with this subject, will admit that 
a literal construction of the common counts would afford but the 
slightest possible hint of what may be given in evidence under them. 
The following cases will sufficiently illustrate my meaning, especially 
the case last mentioned—Newman v. McGregor, 5 Ohio Re}: 349. 
Hart et al. v. Ayres, 9 Ohio Rep. 5. Harris v. Clark, 10 Ohio Re 
ports, 5. 

The English Parliament and Courts have lately decided that “our 
science of special pleading” is useful; and have done what they could 
to rid it of the rubbish and adsurdities which the folly (certainly not 
the wisdom) of ages had accumulated upon it. We had preceded 
them in many of their reforms, but they have reformed in some par- 
ticulars in which we are going farther and farther astray. They have, 
ina good degree, restored pleading to the allegata et probata basis, 
from which we are constantly receding. They have retained, but 
made harmless, the special demurrer. 
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Marriage and Divorce in Ohio.—Need of further Legislation. 


{By the Epiror.] 


By our Marriage Act, the following persons are declared incompe- 
tent to marry : 1. Persons nearer of kin than first cousins ; 2. Per- 
sons having a former husband or wife living ; 3. Persons under the 

rohibited age, which is eighteen for males, and fourteen for females. 

hen follows a proviso, that males under twenty-one, and females un+ 
der eighteen, shall first obtain the consent of their parents or guar- 
dians. The Act then goes on to specify how and by whom marriage 
shall be solemnized, and provides penalties for a non-compliance with 
its provisions ; but it does not declare whether marriages not so solem- 
nized shall be void or not. Here then are two doubts which the le- 
gislature ought to remove. First, whether a marriage between par- 
ties above the age of incompetency, but under the age of majority, 
and without the consent of parents or guardians, is void or not. 
Secondly, whether a non-compliance with the requisites for solemni- 
zation, makes the marriage void or not. Upon this last question I 
had occasion to give the following opinion, which I annex by way of 
illustration, omitting the real names. 


“ A. B. in 1817, was a regularly ordained Minister of the Metho- 
dist Episcopal Church ; and as such obtained a license to solemnize 
marriages, from the Court of Common Pleas of Scioto county. In 
1826 he was expelled from the church for misconduct, and his parch- 
ment evidence of ordination taken from him. Subsequently he was 
received back into the church as a private member, and after some 
time license was granted him to preach by a quarterly conference ; 
but the annual conference refused to restore his parchment evidence 
of ordination. He however had his license from Scioto county to 
solemnize marriage recorded in Holmes county, and among others did 
solemnize the marriage of C. D. His license contains this clause,— 
“so long as he shall remain an ordained minister.” On these facts I 
am asked several questions which all resolve themselves into this one : 
Js the marriage of C.D. valid by the laws of Ohio? I have very 
little hesitation in arriving at the conclusion that A. B. is not legally 
authorized to solemnize marriage, and has subjected himself to the 
peoalty of $500 provided in the 9th section of our statute, (Swan 583) ; 
or by the 3d section his license can only be authority “ so long as he 
shall continue a regular minister ;” though I consider it to be perfect- 
ly immaterial whether the words be in the license or not. But this 
is totally distinct from the question of the validity of a marriage solem- 
nized by him. The 5th section of the statute provides that upon pro- 
ducing a license, and having the same entered by the clerk upon the 
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record, as one duly authorized, such record, or the certificate thereof, 
“ shall be good evidence that such minister is duly authorized.” I 
understand the meaning of this provision to be, that the marrying par- 
ties need look no further than to the fact of a license. If this be 
shown, the marriage will be valid as to them, though the license may 
be void. This is a question they are not expected to investigate, 
any more than they are to examine into the validity of the election 
of an acting Justice of the Peace. And I draw the same inference 
from the 9th section, which provides severe penaltics against the per- 
son solemnizing marriage contrary to the statute, or without authori- 
ty ; but is silent as to what would be an infinitely severe penalty up- 
on the innocent victims of the offence, that of holding the marriage 
void. But this conclusion is greatly strengthened by a reference to 
authorities on points analagous. For example, the law of many of 
the States, like that of Ohio, requires the consent of parents or guar- 
dians, where the parties are under age, and either a license to mar 
or publication of banns. Yet it has been repcatcdly held, that 
the absence of all these does not invalidate the marriage ; and some 
of the books go so far as to say that if the marriage is according to 
the common law, which only requires the consent of the parties, 
though none of the statute regulations be observed, it would still be a 
valid marriage. (See Reeves’ Domestic Relations, 196,290; 2 Kent’s 
Com. 89, 90 ; Milford ». Worcester, 7 Mass. 48 ; Ligonia v. Buxton, 
2 Greenleaf, 102 ; Wycoff v. Boggs, 2 Halsted, 138 ; 2 N. H. 268.) 
The reason on which all these authorities proceed, is found in the 
disastrous consequences which would result from holding the opposite 
doctrine. (2) On the whole then, I conclude without much hesitation, 
that the marriage of C. D. is valid.” | 


In addition to the cases of void marriage mentioned in the statute, 
there are, upon general principles of law, three others, which ought 
to be specified, im order to remove all doubt. 1. Where either of the 

arties is non compos. 2. Where the marriage is procured by fraud. 
3. Where the marriage is procured by duress. J entertain no doubt 
that in either of these cases, the marriage is void ab initio. But 
others may come to a different conclusion, from the silence of the 
legislature. At any rate, there should be no room for doubt in such 
momentous matters, when a few words of legislation would prevent it. 

Turning next to our Divorce Act, I find the following irregular 
state of things : nine cases of divorce are specified ; 1. Prior marriage 
undissolved. 2. Wilful absence for three years, 3. Adultery. 4. 
Impotency. 5. Extreme cruelty. 6, Fraudulent contract. '7. Gross 
neglect of duty. 8. Habitual drunkenness for three years, 9. Im- 
prisonment in the penitentiary. Of these nine causes of divorce, the 
first and sixth are causes that render the marriage void ab initio ; and 
the other seven are causes accruing after a valid marriage. Now the 





a This opinion has since been corroborated by a decision of Judge Ruggles of 
New York. See 1 Western Law Journal, 567. 
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doubts existing under this act, and which the legislature should at 
once remove, are as follows: First, whether a divorce can be grant- 
ed in any court in Ohio, for any cause other than those enumerated 
in the statute ; as duress, insanity, too great consanguinity, or being 
under age. Secondly, if so, whether the petition must be addressed 
to the court sitting in chancery, under its general equity jurisdiction ; 
or to the court sitting under the Divorce Act, where its jurisdiction 
is anomalous ; being partly chancery, and partly something else. 
Thirdly, if not, whether the parties thus illegally joined together, are 
without any other remedy than that of divorcing themselves de facto, 
and thus incurring the possible penalties of bigamy or adultery. 
Fourthly, whether adultery in divorce cases is to be defined, as in our 
criminal act, to consist in “ living and cohabiting in a state of adul- 
tery ;” or whether a single act of illicit intercourse -will be sufficient. 
Fifihly, how impotency is to be proved, whether by inspection, or in 
some other way ; and if by inspection, by whom is it to be made, and 
how enforced. I have been of counsel in a case where the wife com- 
plained of impotency in the husband. There being no other mode of 
proof, application was made to the Supreme Court on the circuit, for 
an order of inspection. The question was reserved to the Court in 
Bank, who decided that they had no power to grant the order ; and 
the petition was dismissed on account of the impossibility of proof. 
Sixthly, what shall amount to fraud in the contract. The only deci- 
sion we have, is, that if a man marries a woman, believing her to be 
chaste, and it turns out that she was then pregnant by another man, 
this concealment amounts to fraud. But there is, as yet, nothing to 
indicate what other matter ef concealment, or what kind of positive 
misrepresentation, shall constitute such fraud, as will authorize a di- 
vorce. Seventhly, what shall amount to extreme cruelty. All we 
know from judicial decisions is, that personal violence does. Eighthly, 
what shall amount to gross neglect of duty. Upon this there is no 
decisive adjudication, so far as I know. It might cover nearly all 
the other causes specified. 

In illustration of some of shese uncertainties I will give a short 
statement of the case of Hulings v. Hulings, decided at,the Novem- 
ber term, 1844, of the Court of Common Pleas, at Cincinnati, in which 
I was of counsel for the petitioner. The petition sct forth, in sub- 
stance, that Hulings, the petitioner, had not, previous to the marriage, 
been in the company of the woman more than four or five times, and 
then in the presence of other persons—that he had never thought or 
spoken of marrying her—that he had never enquired as to her char- 
acter, and had not seen or heard of her for several weeks—that her 
brother came to him on the day of the marriage, with every appear- 
ance of distress, saying that his sister was in Newport, Kentucky, ly- 
ing at the point of death, and wished to see him, which must be at 
once complied with—-that on entering the room, he found she had 
been delivered of a bastard child two days before, which she and her 
brother said was his—that her brother then said he was armed, and 
Hulings should not return to Cincinnati until he had married her— 
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that the keeper of the house then came in, represented as, and pre- 
tending to be the sheriff, though he was not, and spoke about high 
bail and the severity of Kentucky Jaw in such cases—that under the 
influence of this deception and duress, and without any free agency 
in the matter, Hulings’ consented that the marriage should take place 
—that a license and minister were at once procured, for neither of 
which Hulings paid the fees, and the forms of marriage were gone 
through with—that Hulings thereupon left the woman, and has not 
seen her since ; but has learned, upon enquiry, that she has been of 
loose character for some years. The case came up on demurrer to 
this petition ; and the court held, that as it was filed under the di- 
vorce act, they could not take cognizance of the duress, because not 
mentioned in that act ; and that as Hulings knew when he consent- 
ed to the marriage, that she had been delivered of a bastard child, he 
could not complain of deception as to her want of chastity. The pe- 
tition was dismissed. 





Selections from 4 Hill’s N. Y. Reports. 


ARBITRATION AND AWARD.—Where a bond of submis- 
sion to arbitrators contained a stipulation that, in case the award was 
not paid or fulfilled, judgment for the penalty of the bond might be 
forthwith entered up in the Supreme Court ; held, that the prevailing 
party was at liberty to perfect judgment in vacation immediately af- 
ter the award, without a special motion to the court. Hughes v. By- 
water, 551. 

ATTORNEY.—In order to give the right of proceeding summari- 
ly against an attorney to compel the payment over of money in his 
hands, it is not essential that he should have received the money in 
any suit or legal proceeding, or that he should have been employed 
to commence legal proceedings. Per Bronson, J. Matter of S. Da- 
kin, an attorney, &c. 42. 

It is enough if the money was received by the attorney in his pro- 
fessional character ; as, where the demand on which he received it 
was left with him under instructions to call for payment, or obtain 
better security, but without any directions to sue. Per Bronson. J. id- 

BAILMENT.—A written instrument acknowledging the receipt 
of a quantity of wheat “in store,” imports a bai/ment and not a sale. 
Goodyear v. Ogden & Pearl, 104. 

Such instrument is in the nature of a contract, and therefore not 
open to contradiction in the sense of the rule applicable to receipts 
proper ; though its import may be explained by parol evidence of the 
usage among dealers in wheat. Per Cowen, J. 1d. 
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A memorandum acknowledging the receipt of a quantity of grain 
“on freight,” imports a bailment and not a sale. Dawson v. Kittle, 107. 

But the memorandum may be shown to mean a sale by evidence 
of usage among dealers in grain. Per Newson, Ch. J. id. 


Bills of Exchange and Promissory Notes—Payment of a note cannot 
be demanded on the fourth of July, so as to charge the endorser ; 
but if that be the last day of grace, demand should be made on the 
third. Per Bronson, J. Sheldon, ex’r. &c. v. Benham, imp’d. &c. 129. 

A muncipal corporation may issue negotiable paper for a debt con- 
tracted in the course of its proper business ; and no provision in its 
charter or elsewhere, merely directing a certain form, in affirmative 
words, should be construed as taking away this power. Per Cowen, 
J. id. | 

In an action on a promissory note brought by one not entitled to be 
treated as a bona fide holder, the maker may defend on the ground 
that the note was given in consideration of land sold for the purpose 
of defrauding creditors ; and this, though he was himself a party to 
the fraud. Nellis v. Clark. 424. : 

Where there is enough on the face of a negotiable note or bill of 
exchange to create a suspicion that it was issued contrary to law, and 
to put the party who takes it upon enquiry, he is not entitled to be 
considered a bona fide holder. Semble, Safford v. Wycoff, Pres. &c. 442. 


Contract.—It is a general rule that courts will not aid either 
party in enforcing an illegal executory contract ; nor, if executed, will 
they aid either party in setting it aside, or in recovering back what 
has passed under it. JVellis v. Clark, 424. 


Corporation.—A power given to a municipal corporation to sell 
land for taxes imposed thereon, does not authorize a sale for taxes 
which, by the charter, are to be imposed upon owners and occupants 
merely, and not upon their /ands. Per Bronson, J. Sharp and others 


v. Speir, 76. 
Nor will a power given to sell for taxes, authorize a sale for a mere 
assessment for benefit. id. 


Covenant.—A covenant for quiet enjoyment runs with the land, and 
were by a quit-claim deed to a purchaser from the grantee. Per 
ALWORTH, chancellor. Hunt v. Amidon, 345. 


Deed.—A sealed instrument, when executed by one acting as attor- 
r-y, must be executed in the name of the principal, and purport to be 
sealed with his seal. Townsend and others y. Hubbard and Orcutt. 


Evidence.—The memoradum of a deceased teller of a bank, made 
in the usual course of his employment, is competent evidence in prov- 
ing a demand by him on the maker of a note, and notice to the en- 
dorsers ; and this whether he attended to the business on the retain- 
er of a notary, or as part of his duty to the bank. Sheldon, ex’r &c. 
v. Benham, imp’d fc. 129. 

Executors and Administrators —Goods and chattels, on the death of 
the owner, vest in his personal representative ; and if they be after- 
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wards tortiously taken or wrongfully converted, he may sue for them 
in his own name without describing himself as executor or admins- 


trator, 57. 


Guaranty.—Where the guaranty was in the form of a letter from 
the defendant to the plaintiff, thus: “As there was no time set for 
the payment of your account, and Mr. J. thought it would be an ac- 
commodation to him to have you wait until &c.; if that will answer 
your purpose, I will be surety for the payment” &c.: Held, that the 
words your account were ambiguous, and that parol evidence was ad- 
missible for the purpose of applying them to an account of J. not ex- 
isting when the letter was written, but contracted afterwards on the 
faith of it, 200. 


Insurance.—A provision in a life-policy that it is to be deemed void 
in case the assured shall “ die by his own hand,” imports a death by sui- 
cide; i.e. an act of criminal self-destruction. Breasted and others, 
adm’rs &c. v. The farmers’ Loan and Trust Co, 71. 

Accordingly, in an action on such policy the underwriters will be 
liable though it appear that the assured drowned himself, provided the 


act was done in a fit of insanity, Id. 


~ Judgments and Executions.—A defendant in an execution, by clos- 
ing the outer doors of his dwelling house against the sheriff, may pre- 
vent the latter from entering to make a levy on his goods. Per Wat- 


worth, chancellor, 487. 


Limitations, Statute of.—Though the general statute of limitations 
does noi in terms apply to a bill in equity,even when concurrent with 
the remedy at law; yet the court of chancery always allows it to be 
pleaded in such cases. Per Cowen, J. The People ex rel. &c. v. 


Everest, late sheriff, &c, 73. 


Rivers and Creeks. —Where, in the conveyance of a lot situated in 
the city of Rochester, it was described as a mill lot, beginning &c. 
and running “eastwardly to the Genesee river; thence northwardly 
along the shore of said river to Buffalo street,” &c.: Hewn: that no part 
of the bed of the river passed under the conveyance, but that 
the grantee took only to low-water mark. Child and others v. Starr 


and others, 369. 


Statutes—When lands are taken under a statute authority, in dero- 
gation of the common law, every requisite of the statute having the 
semblance of benefit to the owner must be strictly complied with. 
Id. and Sharp v. Johnson. 

The unqualified repeal of a repealing statute revives the original 
enactment. Per Bronson, J. Gale v. Mead and others, 109. 


Will_—Where a testator in 1825 executed a will devising certain 
real estate to his son, and died in 1840, held, that though the son 
died in 1833, the estate vested in his children, and not in the heirs at 
law of the testator. Bishop and others v. Bishop, 138. 
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Witness.—In actions ex contractu, a separate verdict in favor of one 
of several defendants, though grounded on his discharge as a bank- 
rupt, will not render him competent to testify for his co-defendants. 
Mills v. Lee and others, 549. 





Law and Lawyers-——I make the following extract from an essay in 
the Democratic Review, by D. D.-Frexp, of the New York Bar, on 
the Study and Practice of the Law, because it presents a very strong 
view of the moral obligations of the profession. My own opinions, 
have veen heretofore expressed in this Journal_—Ep. 


“If it be true, as we think we have shown, that the condition of the 
legal profession is an idex of civilization, then its learning, its integri- 
ty, its character, are matters of public concernment. With this view 
we propose to inquire how far it now fulfils the true ends of its insti- 
tution. 

But let us explain what we consider those ends to be. We con- 
ceive them to be threefold: First, When an opinion is asked to state 
the law truly. Secondly, When advice is asked, to advise justice, And 
thirdly, When co-operation is asked, to assist the right and oppose the 
wrong. If there be any further duties devolving on the lawyer, we 
do not perceive them, and less than these, we cannot think will satisfy 
the just demands of society. When a lawyer is asked for his opinion 
upon a purcly legal question, his duty ends with stating the law as it 
is. In many instances, however, more than this is asked. His client 
secks his advice respecting his future conduct. In such case his duty 
asa moral being requires him to advise justice. His position as a le- 
gal adviser does not exempt him from the moral duties which bind oth- 
ermen. He has no more right than any other friend to advise what 
is unjust or oppressive. Undoubtedly the client must judge for him- 
self of the moral quality of his own actions, and if he desires no more 
than to know what course the law requires under particular circum- 
stances, the adviser’s duty ends with explaining that. But in practice 
the client frequently expects and asks more. He asks advice from a 
friend who knows what his legal rights are, and who probably has 
more of his confidence than any other person. In such circumstan- 
ces, he is bound by moral laws, more potent than any human will, to 
throw his influence into the scale of probity. To assent to the bad 
scheme of an unjust client is to become equally guilty with him, and 
the two are as much conspirators to effect a wrong, as if they had ori- 
ginally concocted a plan of iniquity with the view of sharing in the 
plunder. When, in addition to advice, the client wants an advocate, 
and asks for active co-operation, the same moral law binds him just as 
strongly to refrain from pursuing an unjust object. But we shall have 
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more to say of this shortly. It is enough at present to have explained 
what we conceive to be the true ends of the institution. 

We will now explain wherein we think the profession falls short of 
these ends, and the reasons of it, which we shall consider together, 
The sources of the complaints against lawyers we conceive to be 
these: 

1. The maxim that they are bound to give their assistance to any 
person who may ask it, without regard to the justice of his case. 

2. A vicious system of procedure, which condemns a considerable 
class to mere drudgery, and, by necessary consequence, makes pecu- 
niary emolument disproportionate to intellectual exertion. 

3. The tendency of legal studies and practice as now pursued, to 
make the practitioners satisfied with existing systems, without regard 
to their imperfections. 

To these we may add, that a misconception of the relation between 
the bench and the bar, has led to some of the prejudices against the 
profession. 

First.—It has been said, we know not how many times, that a law- 
yer is not at liberty to refuse any one his services, and that when en- 
gaged he may properly do all he can for his client. The great Eng- 
lish moralist took this ground and supported it by an ingenious but an 
imperfect argument. Lord Brougham has even gone so far as to say, 
in aspeech in the English House of Lords, withir a year or two, that 
the advocate is bound to carry his zeal for his client so far, as to forget 
that there is any other person in the world besides him, and to lose 
sight of every other consideration, than the one of his success, 

Now to our view a more revolting doctrine scarcely ever fell from 
any man’s lips. We think it unsound in theory and pernicious in 
practice. It assumes that a man hasa right to whatever the law will 
give him, that the law itself is so clear that it cannot be mistaken or 
perverted, and that he may rightfully avail himself of every defect in 
an adversary’s proof which the rules of evidence, or accident, or time, 
may have caused; three propositions, every one of which is without 
foundation. Let us look at this more closely. Suppose that one’s 
client lays claim to a tract of land, in the possession and apparent 
ownerhip of another, whose evidence of title, however, has been des- 
troyed by some accident. He knows from confidential communica- 
tions, made to him as counsel, that his client has not a just claim to 
the land; but from defect of proof on the part of the possessor, it is 
easy for him to recover it. If the client asks it, is he bound to assist 
him? Few persons will go so far as that. But if the doctrine isa 
sound one, does it not embrace this case? There is, as it strikes us, 
no middle path. If the advocate is to overlook the moral aspects of 
the claim, he must recover this property for his client. Putting so 
extreme a case tests the principle, and shows it to be unsound, by 
showing that it leads to a consequence so revolting. 

The law, moreover, is not so clear and precise but that it may be 
mistaken or perverted. A strong mind at the bar, and a weak one 
on the bench, lead but too often to erroneous judgments, by which 
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honest causes fail, and good men suffer. The argument we are com- 
bating takes for granted the infallibility of judges, and the certainty 
of law. Who, conversant with the proceedings of court, does not 
know that neither can be counted on? Before ordinary tribunals, a 
great deal more depends on the advocate than most men are aware 
of. Truth is sometimes difficult to find. There are advocates who 
“Could make the worse appear 


The better reason, to perplex and dash 
Maturest counsels.” 


Is it lawful to use this power to sustain a bad cause, or in the de- 
fence of the guilty, or what is more dreadful, in the prosecution of 
innocence? If it be man’s law, is it God’s will that noble faculties 
should be perverted, and learning abused, to make false reasons seem 
true, to cover up weak points, to give undue prominence to some 
facts, to conceal others, to magnify one’s own cause, to vilify an ad- 
versary’s? The notion proceeds upon the fallacy that truth and 
right cannot be misrepresented or concealed. Who does not know 
the contrary? Who does not know that through the efforts of wicked 
men, vice is often successful, virtue unfortunate, oppressed, overcome? 

If it be said that it is the duty of an advocate to go no further than 
to present the case of his client truly, leaving the result to the courts 
and juries, we answer, that truth is absolute, not relative. To present 
a case truly requires the whole truth on both sides, as well that which 
makes against, as that which makes for a client. If he presents the 
favorable circumstances, and suppresses the unfavorable, does he 
present the case truly? Does he not rather impose a false impression 
on those who judge? 

What would be thought of one who should offer his services to 
clients to teach indifferently any doctrine in government, in morals 
or in political economy, or to advocate any side of a historical ques- 
tion? Take for example the disputed facts in the life of Calvin! 
Suppose one should offer to take either side as his client might 
choose. He would be thought a knave ora madman. Why? Be- 
cause sincerity is an essential element in a Christian or civilized 
society, and because indifference to truth is a state of mind most dan- 
gerous and detestable. 

Let us not be misunderstood. We by no means assert that an 
advocate may not take upon himself the defence of a man whom he 
knows to be guilty. He may. He may not undertake to show him 
to be innocent; but he may undertake to show the circumstances of 
his case; to present the palliating circumstances of temptation, or of 
provocation, or anything else, that may affect the moral quality of 
the action, or determine the degree of punishment. He may also 
in civil cases present defences recognised and provided by law, 
we he may himself disapprove of the principle and policy of 

e law. 

We have no doubt that the extent of the alleged indifference among 
lawyers to the moral aspects of causes is greatly exaggerated. In our 
own observation, we have not discovered anything like the loose 
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notions which Brougham maintains for the whole profession. But 
there are instances of it undoubtedly. Brougham’s speech is itself 
evidence enough of that—* Forget that there is any other person in 
the world than his client.” What a monstrous declaration! Sacrifice 
everything, every relation, every consideration, to save his client! 
Forget that there is a society whose welfare the advocate is bound by 
the highest sanctions to promote; that there are other parties, whose 
interests are at stake, that there are other duties to society, to every 
member of it, as well as to the one who has retained him! How can 
a man forget these, and retain his conscience or his memory? 

The comprehensive answer to the maxim we conceive to be, that 
the law and all its machinery are means, not ends; that the purpose 
of their creation is justice; and therefore he who in his zeal for the 
maintenance of the means, forgets the end, betrays not only an un- 
sound heart, but an unsound understanding.” 


Corporations—Subscription for Stock.—In the Circuit Court of the 
United States, Judge Dane presiding, a suit was brought by the 
Swatara Railroad Company of Maryland, to recover of the executors 
of John McKim, Jr., deceased, the sum of $500, the amount sub- 
scribed for ten shares of stock. On the part of the defendant, it was 
proved that the plaintiff’s commissioner to receive subscriptions, had 
agreed with certain other stockholders who had previously subscribed 
their names on the list, to receive, in payment of their shares, Tide 
Water Canal stock at its nominal amount, when in fact it was greatly 
depreciated in the market; this agreement, it was contended, was a 
fraud upon the other bona fide stockholders, and entitled them toa 
recission of their subscription. The Court decided that each stock- 
holder must be charged with notice of the Company’s charter, which 
authorized only payments of stock in money, and, therefore, as the 
said agreement to receive depreciated securities was illegal and void, 
it was incompetent to the parties to the illegal agreement, to set it up 
in bar of an action brought against them for the stock subscribed; and 
if the said parties would be precluded from setting up said agreement, 
neither could any other bona fide subscriber of stock rely upon the 
said illegal agreement for the purpose of annulling his own subscrip- 
tion. It is proper to state that the articles of subscription, signed by 
all the stockholders, purported, on their face, to be payable in dol- 
Jars, but the Court decided that whether the collateral agreement to 
pay in depreciated securities, was in writing or by parol, it was 
equally inadmissible as a defence.—[Vewspaper.] 


Naturalization.—The following very important decision was recent- 
ly made by the Supreme court of New York:—An application was 
made to the Court on Tuesday last, by Mr. Haight of Counsel for 
applicant, for the admission of an individual as a citizen. The appli- 
cant produced his certificate of declaration of intention in the usual 
form, made more than two years before the present application, with 
an affidavit annexed, that he had not at any time been without the 
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Territory of the United States, during the five years preceding, 
except on one occasion while proceeding on board of an American steamer 
from one American port to another, on Lake Ontario, the vessel touched 
or a few minutes at a landing in Canada for the purpose of taking in 
wood; that the applicant landed upon the wharf while the vessel was’ so 
detained, and then proceeded with the vessel to her port of destination. 
The Court, after advisement, on Saturday last, denied the application. 
We annex the decision: In regard to the Naturalization Law, the 
Supreme Court, by C. J. Nelson, decided, that the person applying 
for naturalization must have in point of fact, remained within the 
territory of the United States for the five years next preceding such 
application—according to the very words of the act of 1813, and 
that he could not leave the country during any part of the said five 
years for either business or pleasure, without barring -his admission to 
citizenship.—[M. Y. Tribune. ] 


Another Case—Assistant Vice Chancellor Sanford this day decided 
in the case of B. Lynch vs, J. Clarke and Julia Lynch, that a child 
born in this country of alien parents, is a citizen of the United States. 
The rule applies equally where the parents are here temporarily, as 
where they come here for a permanent residence. The children of 
foreign ambassadors are an exception. The question arose between 
persons claiming to be heirs of ‘Thomas Lynch, of the firm of Lynch 
& Clarke, formerly so well known in this city. It was claimed by B. 
Lynch that his brother Thomas owned with Dr. Clarke one half of 
the celebrated Congress Spring at Saratoga, and several hundred 
acres of land there, which were finally occupied by them. or by 
Clarke. And B. Lynch claimed to be the heir of Thomas, having 
been naturalized since his death, and enabled to take as such heir by 
an act of the Legislature. In answer to his suit, it was set up 
amongst other things that Julia Lynch, a niece of Thomas, whose 
father died before Thomas, was a citizen of the United States and 
inherited all his real estate. Jt appeared that she was born in this 
city in 1819, but her parents were aliens and were here temporarily. 
They returned to Ireland in 1819, and lived and died there. Julia 
Lynch, then an infant, was removed to Ireland with them, and lived 
there till after the death of Thomas Lynch. It was argued that she 
was born an alien; that her natural character followed that of. her 
parents, and that she never became a citizen of the United States. 
It was decided that she was a citizen by birth, without reference to 
the subsequent events. And that she being the only heir of Thomas 
Lynch, who was capable of inheriting, took the whole of his real 
estate by descent—[V. Y. Tribune.] 


Fugitives from Justice-—The following decision was recently made 
by the Superior Court of the city of New York, as reported in the 
Tribune :—- 

Case of Samuel Adams.—This individual, it will be recollected, 
was indicted for defrauding Messrs. Suydam, Sage & Co. out of a 
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large sum by means of obtaining from Richard R. Seymour, of Chili- 
cothe, Ohio, receipts as of produce delivered to him from 8. S. & Co, 
and Adams drawing on such produce, and obtaining the money, 
while, in fact, it is asserted, no produce had ever been delivered, and, 
Suydam, Sage & Co. were defrauded out of about $60.000. Adams 
was demanded and brought to New York as a fugitive from justice. 
He gave bail in $20.000, but it is said forfeited his recognizance, was 
afterwards surrendered by his bail, and brought before Judge Van- 
derpoel on a writ of habeas corpus, and application made for his 
discharge. ‘The case was argued last week by eminent counsel, and 
Judge Vanderpoel yesterday gave his decision at considerable length. 
As the question was important, the Judge intimated, and the amount 
large, I solicited my associates to sit with me and hear the argument, 
and the conclusion is based on their advisory opinion. The prisoner, 
Samuel Adams, he said, and one Richard Seymour, were indicted in 
June last for obtaining money by false pretences, of Suydam, Sage 
& Co, Requisition was made for them by the Governor of New 
York on the Governor of Ohio. Adams was arrested there, delivered 
to Messrs. A. M. C. Smith and David Greig, the agents of New 
York, and hurried on to this city. Seymour was not arrested, and 
the Governor of Ohio afterwards countermanded the order for his 
surrender. The prisoner now claims to be discharged on various 
grounds, among them, that he was not a refugee from justice, and the 
Governors of New York and Ohio had no right, the one to make 
requisition and the other to surrender him; 2d, that the Court of 
Sessions has no jurisdiction because Adams was not in the city or state 
of New York at the time of the alleged offence, and that he never 
committed any offence in such city or county; 3d, that he was vir- 
tually kidnapped, and that it is the duty of the Judge to discharge 
him. ‘The prisoner, it appears, was on a bridal excursion to the city 
of New York in March last, some time after the alleged offence was 
committed, accompanied by his wife and his brother and sister. He 
made an appointment on that occasion to meet Mr. Sage at 6 o’clock 
of the afternoon he left the city, but he started at 5 o’clock without 
sending any apology. Mr. Sage says it was the intention of his firm 
to arrest Adams at the time for the alleged fraud, and that Adams 
had acknowledged that Seymour never tad possession of the property 
on which the drafts were drawn. Edward Adams, the brother, to be 
sure, says that. Samuel did not leave in much of a hurry, but left to 
transact some business in Philadelphia. The 2d section of the 4th 
act of the Constitution provides that fugitives from justice shall be 
demanded and surrendered, and the question is, whether the present 
case comes within the rule. Without deciding whether we can, on 
habeas corpus, look behind the acts of the Executives of New York 
and Ohio, or the other proceedings, we think there is a enough to 
justify the detention of the prisoner. He was here in March last, 
and departed under circumstances which might induce a jury to con- 
clude that he left the State for the purpose of avoiding a prosecution, 
then in contemplation against him. The Judge concluded as follows: 
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‘‘ Under the evidence in the case, I would not, if I had power to look 
into the case, without regard to any previous Executive action there- 
on, take the responsibility of saying that this prisoner was not a fugi- 
tive from the justice of New York. I therefore, refuse the application 
for his discharge, and order him to be remanded.” 


Landlord and Tenant—Recoupment of Damages.—In the New York 
Common Pleas, in the case of Bauckle v. Milleman, suit was brought 
against Milleman, as surety of Ketterer, to recover $75 for a quar- 
ter’s rent of house and bakehouse No. 78, ninth avenue. On the trial 
the defendant denied owing the rent; and insisted that K. had been 
compelled,in consequence of the bakehouse leaking, to remove previous 
to the quarter sued for becoming due; that the landlord had frequently 
been notified as to the bad state of the premises; also that the building, 
previous to M’s, signing the lease, was represented as being in good 
order; and he claimed damages for loss in being compelled to move, 
&c. in offset for the rent. ‘The judge who tried the case, refused to 
permit oral testimony opposed to the written lease, to be given to the 
jury, or to pass upon offset, and a verdict was given in favor of the 
landlord for the amount, and motion is made for a new trial. The 
court, in its decision, stated that until the case of Read v. McAlister, 
§ Wendell, 109, a tenant could not set off damages for rent, but must 
resort to a cross action. The rule, however, is changed, and it is 
now settled that where a party is entitled to damages for a breach of 
any provision on the same agreement on which he is sued, he may re- 
coup, (show breach of contract in offset.) This is laid down in 3 Hill, 
174, and applied to landlord and tenant in Westlake v. Degraw, 25 
Wendell, 669. But I am of opinion that the defendant has a right to 
offer evidence upon the ground of fraudulent representation so far as 
to avoid the contract either in whole or in part. New trial granted, 
costs to abide the event.—V. Y. Tribune. 


Legitimate Banking. —The,Vice Chancellor of N. Y. decided yester- 
day that the million and first half million trusts created by the officers 
of the North American Trust and Banking Company are illegal and 
void; that the business in which this company was engaged (buying 
and dealing in State stocks) was unauthorized and illegal business; 
that it was not /egitimate banking business. The securities included 
in the two trusts above mentioned, consist of bonds and mortgages, 
and amount to about $2,000,000. The Vice Chancellor has ordered 
Messrs Blatchford, Curtis and Graham, the trustees, to assign and de- 
liver this property to John Palmer, Esq. the President of the Mer- 
chants’ Bank, as special receiver. This decision will create quite a 
sensation in London among certain London bankers, who have sup- 
posed their debts against this Company secure by means of these two 
trusts. The indebtedness of the Company, (if any) is created by 
speculations in State stocks. The whole amount of purchases of these 
securities exceeded six millions of dollars, These stocks depreciated 
in value, and in the spring of 1840 the Company became seriously 
embarrassed, and resorted to the making of trusts for the purpose 
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of borrowing money from Europe, by the sale of the bonds of the 
Company issued under the trusts.) The bonds amount to two mil- 
lions of dollars. All bear even date, and are for the same amount, and 
in the same form and number, eighteen hundred in all; thirteen hun- 
dred and fifty were secured by the two trusts above mentioned; so that 
the Vice Chancellor decides in effect as to the remaining trust, called 
‘* second half million trust,” which secures the balance of the eighteen 
hundred bonds. The whole amount of securities in the three trusts is 
almost three millions of dollars, and embraces the very bonds and mort- 
gages pledged for capital stock.—.V. Y. Express, Oct. 8. 


Perjury.—The correspondent of the N. Y. Commercial Advertiser 
gives the following account of an atrocious case of perjury: 


Onera Circurr, Utica,) 
September 26, 1844. 

A trial has just closed in the Circuit Court, which has disclosed one 
of the most attrocious attempts, by perjury and subornation of perju- 
ry to sustain an action, that has ever been known in a court of justice 
in this section of the State. The suit on trial was between Abel Ful- 
ler and Alanson Tyler, both residents of Lewis county. The plain- 
tiff alleged that in March last, he came to Utica and obtained $1700, 
and left it with a man named Barnes, who delivered it to William 
Rice, and he delivered it to Tyler, the defendant, who was to retain 
out of it $600, and deposit the residue to the credit of Fuller in the 
Lowville bank, Lewis county. Barnes was sworn and testified that 
he received from Fuller $1700 in bills, at Utica, and the evening of 
the same day Rice called upon him, and he delivered to him the 
money to be paid to Tyler. Rice was then examined, and testified 
that he received the money from Barnes, and returned to Lewis coun- 
ty, where he resided, and where Fuller and Tyler resided. He said 
he kept the money some two or three days, and then handed it to 
Tyler, in the night, saying to him, “ Here is the money Mr. Fuller 
has sent you.” The defendant’s counsel, Joshua A. Spencer, Esq. 
did not cross examine Rice until the plaintiff had closed his case. On 
his cross examination, which was one of the most rigid and searching 
we ever heard, he so completely destroyed his evidence as to convince 
every man in the court room that his story was a tissue of falsehood 
from beginning to end: no one could doubt that a most vile conspira- 
cy had been set on foot to obtain from the defendant some eleven 
or twelve hundred dollars, through the testimony of this false witness. 
So completely satisfied was his honor, Judge Gridley, of the falsehood 
of Rice’s testimony, that he ordered him into the custody of the sheriff 
as he left the witness stand, and he was bound over to answer to an 
indictment for perjury. It is hoped that the prompt commitment of 
this man will serve as a warning to others—and we hope never again 
to behold a scene like this,—so disgraceful and afflicting. After the 
testimony on the part of the plaintiff was closed, the jury, without 
leaving their seats, found a verdict for the defendant. 





Miscellaneous. 143 


New Law Books—I make the following notice of new Law Books 
announced since my last notice:— 

“ Reports of Cases argued and determined in the High Court of Errors 
and Appeals of the State of Mississippi. by Volney E. Howard, Reporter 

to the State. Vol. 7, Cases of January Term, 1843. Cincinnati, E. 

Morgan & Co. 

This is a very neatly executed volume of Reports of the highest 
judicial tribunal in the State of Mississippi. ‘The paper, printing, 
and binding, are all that the profession can desire in a book of Reports. 
We have heretofore spoken of Howard’s Reports in terms of commen- 
dation. His general accuracy, the succinct statement of the facts 
and of the arguments of Counsel, and the clearness and precision of 
the judges in declaring the law deserve particular notice. The 
arguments of Counsel and the opinions of the Court exhibit, in the 
Bench and Bar of Mississippi, talents, untiring industry, and great 
discrimination. These reports will, as they become known to the pro- 
fession, be placed in the frst class of American Reports. This volume 
is enhanced in value by the addition of a general index of the princi- 
or matter contained in the first six volumes of these Reports. This 

ndex has been prepared with great care and industry by RICHARD 

M. CORWINE, Esq. of the Cincinnati Bar. For this task Mr. Cor- 
wine was well qualified by his familiarity with the practice and 
decisions in Mississippi, and a clear discrimination in such matters. 
This Index is full, and properly arranged so as to facilitate exami- 
nation.” 

I have heretofore expressed a favorable opinion of these reports, 
and entirely concur in the above recommendation from the Cincin- 
nati Gazette.—Ep. 


A Digest of the first twelve volumes of the Ohio Reports, containing all 
the cases ever reported at law or in equity, in the Supreme Court of the 
State of Ohio in Bank. By P. B. Wilcox, Attorney at Law, and some- 
time Reporter of that Court. Columbus, 1844. 

This Digest is a most welcome contribution to the convenience of 
the profession, from one of its most worthy members in Ohio. All 
who know Mr. Wilcox, need no further assurance, that what he un- 
dertakes will be well done. But to those who do not know his pro- 
fessional standing, let me say that this Digest is very systematically 
arranged, well condensed, has a complete table of the cases, with 
references to the volumes, and (what we do not often find in digests) 
an excellent index to the principal matters—Eb. 


Slave Liberated —The following important decision was lately made 
by Chief Justice Shaw, as reported in the Boston Post: It seems that 
Robert T. Lucas, a slave of Edward Fitzgerald, purser on board the 
U. 8S. frigate U. States, was in 1841, by written consent of Mr. 
Upshur, Secretary of the Navy, received and entered as a landsman 
on board said frigate, at Norfolk, Va. The frigate sailed on a cruise 
to the Pacific, and was thence ordered to the port of Boston, where 
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she arrived on the 3d inst. A writ of habeas corpus for the delivery 
of the slave, was served on the master without the knowledge or au- 
thority of the former. Two points were presented for discussion, viz: 
First, as to the claim of the Commander of the Frigate to the service 
of the slave; and secondly, whether his having been brought involun- 
tarily within the limits of Massachusetts, without the consent of his 
master, who was about to return to Virginia, the Court could inter- 
fere to set him free. Judge Shaw decided that although Lucas was 
lawfully entered and employed as a landsman on board the frigate, 
the right of the commander to his services as a slave could not extend 
beyond the territorial limits of slavery, and were at an end when- 
ever the service to be performed took him out of these limits. In 
relation to the second point, the Judge held that the master having 
voluntarily placed his slave in a situation in which he would be liable 
to be taken within the limits of a free State, he could not compel him 
to return again to a slave State without his consent. Lucas was 
accordingly discharged from custody, and being of full age, was left 
to return to Virginia or remain as he might elect. 


Betting—Circuit Court of New York before Judge Kent—Elisha 
Ruckman vs, Stacey Pitcher —Action against a stakeholder to recover 
$3000 placed in his hands as stakes in a horse racee Mr. R.in Oct, 
1841 made an engagement with Mr. Bryan, owner of the celebrated 
trotting mare, Lady Suffolk, to match her against the horse Americus, 
owned bya merchant of this city, he putting $3000 against $2500 
of the owner of Americus, in a trotting match over the Centerville 
Course. Mr. Pitcher was one of the Judges, and held the stakes. 
Americus was the winner, and the stakes were given up to his owner. 
Action is brought by Mr. Ruckman, the backer of Lady Suffolk, 
(under the law declaring all betting to be illegal, and authorising the 
loser to sue and recover the amount so bet from the stakeholder or 
the winner,) to recover of the stakeholder the $3000 so placed in 
his hands and lost. Several points were urged in defence, such as 
that horse-racing has been to a certain degree legalized; also, that. 

laintiff was not sole owner of the stakes, and cannot bring action in 
his own name alone. The Court charged that a person depositing 
money in the hands of a stakeholder, on any bet or stake for horse- 
racing, or any other kind of gaming or contingent event, can sue the 
stakcholder or winner, and recover it back, whether the money has 
been lost or not; that the law operates hard upon an innocent stake- 
holder who may have paid the money over to the principal; but the 
law evidently intended to cut up gambling root and branch, and men 
must not become stakeholders. 


